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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1
CROSS Application No. E/CROSS/52953/2012
APPEAL No. E/2799/2012-EX{DB]

(Arising out of Order-in-Appeal No. 252.CR/ALKO/2012 dated 30/05/2012
passed by Commissioner (Appeals). Customs, Central Excise & Service
Tax, Lucknow)

Commissioner of Central Excise & Service Tax, Lucknow Appelant
Vs.

M/s Rekon Extrusion Pvt. Lid. Respondent
Appearance: i

Shri Pawan Kumar Singh (Supdt.) AR for Appeliant
Absent on call for Respondemt
CORAM.:

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

I

Date of Hearing : 05/01/2018
Date of Decision : Q5/01/2018

FINAL ORDER NO=. 70138 /2018

Per: Archana Wadhwa

Being aggrieved with the order passed by Commlss?};onel
(Appeals), Revenue has filed the present appeal. We have
heard Shri Pawan Kumar Singh (Supdt.) A.R., appearing for |

the Revenue. Nobody appear for the respondents.

2. As per the facts on record the respondent is engaged in
the manufacture of PVC Pipes in their factory located at

Fatehpur, and were availing benefit of small scale exemption
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5 CROSS Application No. F/CROSS/5203/2012
APPEAL No. /2799/2012-EX{DB]

Notification, during the period relevant for the purposes of

present appeal.

3. Revenue found that another factory Jocated at district
Hamirpur engaged in manufacture of ingots has the same
Directors as the present assessce. Inasmuch as the
clearances at Hamirpur unit were more than the clearances
entitled to exemption in terms of SSI Notification, they were
not availing such exemptions. By clubbing clearances of both
the units, Revenue entertained a view that the Fatehpur unit
would also not be entitled to SSI exemptions during the

period 2001-02 to 2002-06.

4,  Accordingly proceedings were initiated against them by
way of a show cause notice dated 06/10/2006 proposing to
deny the benefit of the small scale exemption Notification
and, to confirm the demand to the extent of Rs.40,80,114/-.
The said show cause notice resulted in an order passed by
the Qriginal Adjudicating Authority confirming the demand

along with confirmation of interest and imposing penalties.

5.  On appeal Commissioner (Appeals) observed that both
the units are distinct and separate, though they were having
common Directors, As such by referring to the Board Circular
Ne.6/92 dated 29/05/1992 as also various precedent
decisions of the Tribunal he held in favour of the assessce.

Hence the present appeal by the Revenue.




3 CROSS Application No JCROES/5293/2012
APPEAL No. B/2799/2012-EX{DH]

6. For better appreciation of the reasoning adopted by
Commissioner (Appeals), we reproduce the relevant

Paragraph:-

“J find that Notification No.9/2001-CE dated 01/03/2001 {or
any subsequent Notification for that matter] has clearly
mentioned at SI. No. 2 {iv) ‘the aggregate value of clearances of
all excisable goods for home consumption by a manufacturer
from one or more factories, or from a factory by one or more
manufacturers, does not exceed rupees three hundred lakhs
(four hundred lakhs w.ef. 01/ 04/2005) in the preceding
Financial Year.’ In the instant case, the appellants are a limited
company at Fatehpur having more company at Hamirpur. I find
that the Board had already clarified vide Circular No.6/92,
dated 29/05/1992, F. No. 213/15/1992-CX. 6 ‘Limited
companies whether public or private are separate
entities distinct from shareholders composing it. Hence
each limited company is a manufacturer by itself and
will be entitled to a separate exemption limit.” The

Hon’ble Tribunal in the case of Unicure Remedies Pvt. Ltd. Vs,

CCE, Vadodara-i reported in 2005 (185) E.L.T. 237 {Tri.-Del.}

has held SSI Exemption ~ Value of clearances - Clubbing of —
Benefit of SSI exemption denied on the ground that two
Directors or two private limited companies are common —
No evidence produced to show the Financial Year back -

C.B.E. & C. Circular No. 6/92, dated 29/05/1992 clarifies




4 CROSS Applicatian No. F/CROSS/5293/2012
APPEAL No. E/2799/2012-EX[DB}

that benefit of SSI exemption Notification is available to
each lmited company as each limited company is a
manufacturer by itself - Such two companies are not
related persons — SSI exemption not deniable. In the case

of Padma Packages (P} _Ltd. vs. Coll. Of CE, Coimbatore

reported in 1997 {90) EL.T. 175 (Tribunal} the Hon’ble Tribunal

has held SSI Exemption - Value of clearances = Clubbing of -
Common directors being related to each other in Umited
companies which are separate legal entities not
significant for clubbing the value of clearances. The

Hon’ble Supreme Court_in the case of M/s Alembic Glass

Industries Ltd. Vs. CCE [2002 (143} E.L.T. 244 {SC) held that

the fact that two public limited companies have common
Directors does not mean that the one company has an
interest in the business of the other. Hence, in the light of
above, 1 am of the opinion that both the units at Fatehpur and
Hamirpur, are to be treated separate entities, and value of

clearance is not to be clubbed.

Further, [ also observe that both the companies are
engaged n the manufacture of differenit products L.e. PVC Pipes
manufactured at Fatehpur and M.S. Ingots manufactured al
Hamirpur. Both the units were having a separate registration
certificate under Factories Act, 1948 and Central Excise Act,
1994 and obtained a separate 15O 9001 2000 certificates for

manufacture & supply of standard quality of products. Thus, I

e



5 CROSS Application No. L/CROS5/5293/2012
APPEAL No. ¥/2799/2012-EX[DB]

am of the view that though both the companies having common
income tax registration, common name & style and common
directors, but the same are operated independently by
separate staff, separate management and separate certificates
obtained by different Statutory Authorifies. As such, both the
companies are distinct from each other and not to be treated as

one company/ manufacturer, The Hon’ble Supreme Court in the

case of Rollatainers Ltd. Vs. CCE, Delhi-IlI reported in 2004

(170} E.L.T. 257 {5.C.} has clarified the situation that when the

two factories can be treated as a separate factory for availing
exemption. The Hon'ble Apex Couwrt has held Factory -
Clubbing of - Two factories within same premises, same
owner and common balance sheet with common
boundaries but having separate staff, separate
management, separate passage, separate entrance with
separate Central Excise Registration and producing
different end products, such factories not treatable as
one and the same factory, hence are two factories

separately eligible to exemption.”

7. As is seen from above, the impugned order has taken
into consideration the precedent decisions of the Higher
Courts and has held that both the units are registered
separately under various authorities and being limited
companies have te be held as separate units and entitled to

the benefit of small scale Notification separately.




6 CROSS Application No. B/CROSE/5293/2012
APPEAL No. E}’Z?QB{ZGIZEX[DB]

8. Pevenue in their memo of appeal have not advanced any
reasons so as to interfere in the impugned order of
Comrnissioner {Appeals), which is based upon the Board’s
own clarification as also on the decision of the various
authorities. We find no infirmity in the impugned order of

Commissioner {Appeals). Accordingly the Revenue'’s appeal is

rejected.
(Dictated & Pronounced in Court)
- e
Sd/- Sd/-
Anil.G. Shaklarwar (Archann Wadhawa)
Member{Technical) Member (Judicial)

Lhy







