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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
Qld Red Building, 38 M.G. Marg, Civil Lines,
Allahabad - 211 001

COURT NO. I1

DATE OF HEARING : 14/09/2017.
DATE OF DECISION : 14/09/2017.

Service Tax Appeal No, 70816 of 2016 (SM)

[Arising out of the Order-in-Appeal No. 46/ST/APPL/KNP/ 2016
dated 25/05/2016 passed by The Commissioner {Appeals),
Central Excise, Kanpur.]

CCE, Kanpur Appellant
Versus

M/s Music Centre Respondent

Appearance

Shri Sandeep Kumar Singh, Authorized Representative (DR) - for
the Appellant.

None ~ for the Respondent.

CORAM: Hon'ble Shri Ashok Jindal, Member (Judicial)}

] v

Final Order No.7!069/2017 Dated : 14/09/2017 &

Per. Ashok Jindal :-

The above said appeal is filed by Revenue.

2. The brief facts of the case are that the respondent was
purchasing Sim Card from BSNL and selling the same. On
enquiry by Revenue, the Revenue came to know that BSNL paid a

commission to the respondent for the said transaction. It
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2 ST/70816 o 2010

appeared to Revenue that the said commission received by the
respondent should be assessable value for discharge of Service
Tax treating the said assessable value for providing Business
Auxiliary Service. Therefore, through show cause notice the
respondent was called upon to show cause as to why the said
activity should not bé classified as Business Auxiliary Service and
why Service Tax on the same should not be levied on the basis of
Commission received by the respondent treating the said
commission as assessable value. The said show cause notice was
adjudicated through orders-in-original confirming the demand,
Aggrieved by the said order the respondent preferred appeal
before Commissioner (Appeals), learned Commissioner (Appeais)
decided the appeal through impugned order-in-appeal. The
learned Commissioner (Appeals) has observed that the issue
involved is whether the commission received by the respondent
was reqguired to be subjected to service tax. The learned
Commi-ssioner {Appeals) has taken into consideration the break-
up of the value of the SIM Card sold to customer by the
respondent'”a;nd examined the issue. He has treated Rs. 331/- as
the value of the SIM Card sold to customer and that out of which
the respondent received commission of Rs.15. He has found that
out of Rs.331/-, Rs.31 was the Service Tax paid and Rs.300/-
was assessable value, He has also found that BSNL was passing
on Rs.15/- as commission to the respondent and said amount
" was already part of the assessable value of the Rs.300/~. Out of
Rs.331/-, Rs.15/- was retained by the respondent as commission

and Rs.316/- was retained by BSNL. He found that this clearly
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means that Rs.31/- was service tax on assessable value of
Rs.300/- which is inclusively Rs.285/- paid to BSNL and Rs.15/-
retained by the respondent., Therefore, he held that the
commission received by the respondent was already subjected to
Service Tax at the hands of BSNL. He therefore, dropped the
proceeding and allowed the appeal. Aggrieved by the said order,

Revenue is before this Tribunal.

3. The ground of appeal is that the commission is covered by

definition of Business Auxiliary Service,

-5t

4, Heard the fearned DR for the Revenue, who has supported
the ground of appeal none appeared on behalf of the respondent

and perused the records.

5. I find that the issue is noc more rés—integra, since the same
issue has been decided by this Tribunal through the Final Order
No, 71172/2016 dated 26.12.2016 wherein this Tribunal has
found that the sales commission paid to the respondent, was part
of the assessable value on which BSNL had aiready paid Service
Tax. Therefore, I find no merit in the ground of appeal submitted

by Revenue. I, therefore, dismissed the appeal filed by Revenue.

(Dictated and pronounced in open court.)
Sd/-
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