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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. |

APPEAL No: ST/70838/2(16-8T[SM]
(Arising out of Order-in-Appeal No. 359-ST/APPL-LKO/LKO/2016 dated

09/05/2016 passed by Commissioner (Appeals), Customs, Central Excise &
Service Tax, Lucknow)

M/s Appolo Travels & Tours Appellant
V.

Commissiener of Central Excise & Service Tax, Lucknow Respondent
Appearance:

Shri Dushyant Kumar (Consuliant} for Appellamt
Shri Pradeep Kumar Dubey (Supdt.) AR for Respondent
CORAM:

Hon'hlie Mr. Anil G, Shakkarwar, Member (Technical)

Date of Hearing : 22/08/2017
Date of Decision 22/08/2017

FINAL ORDER NO~—. 709 .8.»9..1 2old . '

Per: Anil G. Shakkarwar

The present appeal is directed against Order-in-Appeal
No. 359-ST/APPL-LKO/LKO/2016 dated 09/05/2016 passed
by Commissioner (Appeals]) Customs, Central Excise &

Service Tax, Lucknow.

2. The brief facts of the case are that the appellants were
issued with a show cause notice dated 15/10/2013, wherein
it was contended that appellant were liable to pay Service Tax

amounting to Rs.42,21,400/- under the ‘Rent-A-Cab Scheme

rR.
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Operator’s Service’ which was not paid by appellant during
the period from 01/04/2008 to 31/03/2012. Through the
said show cause notice said amount of Service Tax was
demanded under proviso to Sub-section (1) of Section 73 of
the Tinance Act, 1994. The said show cause notice was
adjudicated through Order-in-Original dated 30/07/2015.
The appellant contended before the original authority that the
show cause notice was based on the data in the balance sheet
and for ‘Rent-a-Cab service’ they had filed ST-3 return and
that the consideration on which tax was not paid was
received for providing heavy vehicles through which materials
were supplied to military. The original authority held that the
details provided by the appellant about the heavy vehicle
transportation for Defence were not supported with any
in\f(jj;_:(_-;: or consignment note and that such information was
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also not. submitted in ST-3 return. Therefore, he confirmed

the demand of Rs.42,21,400/- and also imposed equal

penalty. Aggrieved by the said order, appellant preferred

~appeal before Commissioner (Appeals). The Learned

Commissioner (Appeals) decided the appeal through the
impugned Order-in-Appeal dated 09/05/2016. The Learned
Commissioner {Appeals) in Para-10 of his Order-in-Appeal
has re-calculated the Service Tax liability on the appellant
and held that services provided by appellant to military are
covered under the category of transport of goods by road and

upheld the conlirmation of demand of Service Tax to the

\
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extenit of Rs.11,28,095/-. Aggrieved by the said order,

appellant is before this Tribunal.

3. Heard the Learned Consultant for appell.ant, who has
submitted that the Learned Cormmissioner (Appeals) has held
that the appellant were ljable to pay service tax of
Rs.11,28,095/- under the category of transport of goods by
road and there was no such proposal in the show cause
notice. Therefore, that part of the Order-in-Appeal through
which demand of Rs.11,28,095/- was upheld merits to be set
aside and prayed that impugned Order-in-Appeal & be

modified.

4, Heard the Learned A.R. who has submitted that the said
show cause notice dated 15/10/2013 had made a mention of
appellant  providing ‘Goods Transport Agency Service’,

therefore, appeal may be dismissed.

5. Having considered the rival contentions, 1 find that the
show cause nolice raised the ‘demand of Rs.42,21,400/-
under ‘Rent-A-Cab Scheme Operator’s Service’, The original
authority confirmed the demand under ‘Rent-A-Cab Scheme
Operator’s Service’ and Learned Commissioner (Appeals} has
held that out of the said demand Rs.11,28,095/- was liable to
be upheld under Transport of Goods by road. I find that such
finding that the appellant was required to pay service tax of

Rs.11,28,005/- on transport of goods by road is beyond the

N
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proposal in the show cause notice. Therefore, I set aside that
part of the impugned Order-in-Appeal through which Learned
Commissioner {Appecals} has upheld the confirmation of
demand of Rs,11,28,095/-. 1 further, modified the Impugned
Order-in-Appeal to that extent. 1 further, find that the relief
sought by the appellant in the present appeal was for
modification of impugned Order-in-Appeal to the extent that

the demand of Service Tax of Rs.11,28,095/-, is sct aside.

6. In above terms, appeal is allowed. The appellant shall be

entitled for consequential relief, as per law.

(Dictated & Pronounced in Court)

-Sd/-
(ANIL G. SHAKKARWAR)
Member {TECHNICAL)
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