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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2

APPEAL No. ST/70854/2016-ST{SM]

(Arising out of Order-in-Appeal No. 39/8T/Appeal/KNP/2016  dated
25/05/2016 passed by Commissioner of Customs, Central Excise & Service
Tax (Appeals), Kanpur)

C.C.LE & S8. T, - Kanpur Appeliant
Vs,

M/s The India Thermit Corporation Ltd. Respondent
Appearange;

Shri Mohd. Altaf, Assistant Commissioner {AR), for Appellant
Shri Dinesh Kumar Singh, (Proxy Counsel) Advocate, © = for Respondent
CORAM;

Hon'ble Mr, Ashok Jindal, Member (Judicial)

Date of Hearing & Date of Decision : 07? {Bﬁ

;
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FINAL ORDER NO..72 L1.02 /.2.0UF ... .
Per: Ashok Jindal
The Revenue is in appeal against the impugned order,
wherein the Jd. Commissioner (Appeals}) allowed the refund to
the respondent.
2. The brief facts of thc case are that the respondent is a
contractor and doing the activity/service of “Flash Butt
Welding of Railway Joint of Pipes/Railway Line on Railway
Contract. The Contract was inclusive of all taxes and duties.
The respondent was under the prémise that their activity falls
under the Cate.gory of “Commercial or Industrial Construction

Services”, was paying Service Tax thereon during the period



2 ST Appeal No. 70834/16

June, 2011 to January, 2012. Vide CBEC Circular
Ne.137/185/2007-Cx.4 dated 06/02/2008, it has been
clarified that the activity performing on account of Railway
Contract, is exempted for Service Tax under the category of
“Commercial  or Indust_rial Construction Services”. As
respondent paid Service Tax and on realizing the fact that
they are not required to pay Service Tax, therefore, the refund
claim was filed which was rejected by the Adjudicating
Authority but the ld. Commissioner (Appeals) allowed the
refund claim.

2. Aggrieved by the said order Revenue preferred appeal
before me.

3. The ld. A. R. for Revenue has submitted that as the
services provided to railways were exempted from
06/02/2008 and the respondent chose to pay Service Tax.
Furter, contended that the Service Tax has been recovered
from the railways as same was included in the contract price.
Therefore, they are not entitled for refund claim.

4. On the other hand, Mr. Dinesh Kumar Singh (Proxy
Counsel) Advocate appeared on behalf of the appellant and
sought adjournment but the matter was taken up for
disposal,

5. On careful consideration of the facts on record, I find as
per contract between railways and respondent, the prices of
services rendered by the respondent are inclusive of all taxes

and duties. In that circumstance, whatever Service Tax has

e
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been paid by the respondent and the same has been borne by
the respondent only. If no Service Tax would have been paid
by the respondent, the value of service provided by the
respondent was the same. Further, I find that it is an
admitted fact that no Service Tax is payable on the service
provided to the railways. In that circumstance, whatever
Service Tax paid by the respondent, is not a Service Tax and
the same is refundable to the respondent.

6, In the impugned order the ld. Comimissioner (Appeals}
examined the issue and allowed the refund __ciaim to the
respondent.,

7. In these circumstances, 1 do not find any infirmity in
the impugned order and the same is upheld, The appeal filed

by the Revenue is dismissed.

(Dictated & Pronounced in Court)

Sd/-

{Ashak Jindal)
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