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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2

APPEAL No. 5T/70875/2016-ST{SM]
(Arising  out of Order-in-Appeal No. NOUSVTAX/000/APPEALS-

1734/2015-16 dated 25/04/2016 passed by Commissioner of Central Fxcise
(Appeals-1), Meerut)

M/s Kiwi Technologies India Pvt. Lid, Appeliant
Vs,

Commissioner of Central Excise & Service Tax,

Meerut-I Respondent
Appearance:
Shri Kartikeya Narain, Advocate, - Tor Appellant
Shri Pawan Kumar Singh, Superintendent (AR), for Respondent
CORAM:

Hon’ble Mr. Anil G. Shalkarwar, Member {Technical)

Tizavel

Date of Hearing & Date of Decision

\ FINAL ORDER NO. %0023 12018

Per: Anil G, Shakkarwar

passed by Commissioner of Central Excise {Appeals-},

Meerut.

2. The brief facts of the case are that the appellants on
27/11/2014 file a refund claim amounting to Rs.2,89,060/-
in respect of unutilized Cenvat credit availed during the
period from October, 2013 to December, 2013 under Rule 5 of
the Cenvat Credit Rules, 2004, read as the Notification No.

27/2012-CE(NT) dated 18/06/2012. On scrutiny of the said
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2 ST Appeal No, 708753416

claim, certain discrepancies were noticed, Therefore, the
appellant were issued with a Show Cause Notice dated
12/05/2015. The said Show Cause Notice was adjudicated
through Order-in-Original No. 41/R/STD-1/2015-16 dated
09/06/2015 wherein at Sub-para (i} of Para 6 of the said
Order-in-Original, the Original Authority has held that the
said claim was filed on 27/11/2014 and the same was well
within the time limit of one year from the end of the relevant
quarter as prescribed in the sald notification read with
Section 11B of the Central Excise Act, 1944. Further, on
account of other discrepancies, the refund was rejected.
Feeling aggrieved by the said order, the appellant preferred
appeal against the sald order, Order-in-Original dated
09/06/2015, which was decided through impugned
Order-in-Appeal dated 25/04/2016, wherein id.
Commissioner (Appeals) in Para 5.6 gave a direclion to the
Original Authority to see data and documents from the
appellant and decide the quantum of refund in accordance
with provision of law. Further, in Para 5.7, the Id.
Commissioner {Appeals) has decided and directed how time
bar should be examined. Feeling aggrieved by the said order,
the appellant preferred present appeal before this Tribunal,

3. Heard the 1d. Counsel for the appellant, who has
submitted that they had filed appeal before 1d. Commissioner
(Appeals} and that the Original Authority had found that the

instant application for refund was within limitation of time
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and the question of lmitation was not raised before the 1d,
Commissioner (Appeals). Further, the directions of
Commissioner {Appeals) in Para 5.7 are against the appellant
and in viclation of proviso to Sub-section {4} of Section 85 of
the Finance Act, 1994 since the he said order against the
interest of appellant was passed without giving them a
reasonable opportunity of showing cause. He has, therefore,
requested/prayed for setting aside the said part of the
impugned Order-in-Appeal.

4. Heard the 1d. A. R, for Revenue, who has supported the
impugned Order-in-Appeal dated 25/04/2016.

3. Having considered the rival contentions and on perusal
of the facts on record, I find that it is provided under
Sub-section {5) of Section 85 of the Finance Act, 1994, that
Commissioner {Appeals) has to follow same procedure as
provided under Secti(;; ?3;'5?1%} of Central Ex.cise, 1944, I also
find that provise to Sub-section (3) of Sectionl ;S%QI} of the
Central BExcise Act, 1944 provides that if the amount of
refund get reduced by any order passed by Commissioner
{Appeals), which is against the interest of appellant then
appellant has to be givenn opportunity to present his case

against proposed order. I find that said provisions were not

issioner {Appeals] while passing order in

Order-in-Appeal dated 25/04/2016. 1,

therefore, without

nterfering withh any other aspect of

impugned Order-in-Appeal remand the matter back to the file
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4 ST Appeal No. 70875/16

of 1d. Commissioner {Appeals) with a direction to give an
opportunity to the appellant to present their case, in respect
of the proposal which is dealt with in said Para 3.7 of
impugned Order-in-Appeal. With these directions, | remand
the matter back to the file of Id. Commissioner {Appeals}) by
setling aside the impugned Order-in-Appeal. In above terms,

the appeal is allowed by way of remand.

(Dictated & Pronounced in Court}

Sd/-
Anil.G. Shakkarwar
Member{Fechnical)

Ansari & 42??‘3&’; AHTL







