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IN THE CUSTOMS, E}&CISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

£/4052/2012, E/4053/2012, E/4054/2012, £/4055/2012
AND
E/55092/2013 EX(DB)

Arising out of Q/0 No.28/Commissioner/Noida/2012-13 dated 28.09.2012
passed by Commissioner, Customs & Central Excise, Noida.

M/s. Som Aromatics, Nissar Hussain, V.K, Bansal (Manager), Atul Kumar
Agarwal, Commissioner, Customs & Central Excise, Noida
APPELLANT(S)

VERSUS

Commissioner, Customs & Central Excise, Noida, Som Aromatics
RESPONDENT (S)

APPEARANCE

Dr.Seema Jain (Advocate) & Shri Abhishek Srivastava (Advocate) for the
Appellant (s) AND Shri Rejeev Ranjan (3t.Commr.}(AR) & Shri Pawan Kumar
Singh (Supdt.}(AR) for the Revenue

Shri Rejeev Ranjan (Jt.Commr.)(AR) & Shri Pawan Kumar Singh
(Supdt.)(AR) for the Revenue AND Dr.Seema lain {Advocate) & Shri
Abhishek Srivastava {(Advocate) for the Respondent (s)"

CORAM:

SHRI ASHOK JINDAL, HON'BLE MEMBER (JUDICI@L)
SHRI ANIL G. SHAKKARWAR, HON'BLE MEMBER({TECHNICAL)

DATE OF HEARING : 18.01.2018
DATE OF DECISION : | weer2e/&

28.09.2012 passed by Commissioner, Customs & Central Excise, Naoida.

Therefore, they are taken together for decision.
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2. Briefly stated facts of the case are that M/s.Som Aromatics were
engaged in the manufacture of Pan Masala containing Tobacco commcl)nly
known as Gutkha under the brand name ‘Dilbagh’, The goods manufactured
were classifiabie under Tariff Item No.24039990. The factory premises of
M/s.Som Aromatics was inspected by officers of Central Excise on 27.08.2007.
Officers physically verified the stock of finished goods as well as raw materiais
and also work in progress. Officers found some loose slips. It appeared to the
officers of Central Excise department that said loose slips indicated clearances
of 820 bags of Dilbagh Gutkha. It also appeared to them that said goods were
removed without payment of duty. Further officers also collected gate passes
issued by Shri V.K.Bansal, Authorized Signatory. The gate passes recovered
from factory premises during the said search by the officers were bearing
Nc.146 dated 13.08.2007 to 157 dated 24.08.2007. On 27.08.2007,
statements of various -persons were recorded such as Shri Vined Kr. Bansal,
Manager and Authorized Signatory, Shri Atul Kr. Agarwal, partner of the firm.
§imultaneously searches were also conducted at a few premises such as
M/s.Bimal Kr. & Bros., Moradabad. Statement of Shri Bimal Kr., partner of
M/s.Bimal Kr. & Bros. was recorded on 27.08.2007. On 27.09.2007
statement of Shri Nissar Hussain, Partner of M/s.Som Aromatics was
recorded, On 29.10.2007 statement of Shri Suresh Chandra Sharma,
Proprietor of M/s.Sharma Filling Station, Ghaziabad was recorded. On
30.10.2007, search was carried out in the office of M/s.Top Fuel, Ghaziabad
and ledger and a few Biill Books were recovered, Statement of Shri Hari Mohan
Mathur, Manager of M/s.Som Arcmatics and that of Shri Atul Srivastava,
Manager (Admn.) were recorded on 05.11,2007. On the basis of statements
and above stated evidences in the form of foose sheets, gate passes and

ledger and Bill books recovered from fuel suppliers a show cause notice dated
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21.01.2008 was issued to M/s.Som Aromatics and other 3(three) appellants
stated above. In para 7.1 of the said show cause notice it has been stated as
follows,

"7.1  On the basis of above verification of diesel consumption required
to run the DG Set installed in the factory and taking into account the
per hour consumption of HSD as 26.25 liters per hour in respect of two
D.G. Sets of 380 KVA, which are of higher KVA rating vis-a-vis single
D.G Set of 275 KVA (ostensibly kept and instailed for use as stand by
arrangement), the consequential quantum of production of finished
goods for period December, 20086 to August, 2007 have been arrived at

as per details shown in annexure *A’ to this notice.”
Further it has been stated in para 7.2 as follows:-

7.2 Shri Nissar Hussain, the partner of the firm in his statement
dated 27.09.07 has stated that 66 packing machincs were installed
during October and Novembher’ 2006. He has further confirmed in his
subsequent statement dated 14.11.07 (RUD-18) that entire machines
installed at different times in factory was operational in one shift of nine
hours. Taking the above disclosure of Sh. Nissar Hussain as true and
correct admission of the facts, the consequential manufacturing of
goods during the period from October'06 to November2006 is arrived
at as per details shown in Annexure-'B’ to this notice.

For the sake of ready reference Annexure ‘A’ & *B’ are as foliows: -

"\
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3. On the basis of said Annexures M/s,Som Aromatics were called
upon to show cause aso to why Central 'Excise duty amounting to
Rs,52,76,44,354/- for the period from October 2006 to August 2007
should not be recovered under the provisions of proviggsection 11A
of Central Excise Acty, 1944. There was proposal in the said show
cause notice for imposition of personal penalty under Rule 26 of
Central Excise Rules, 2002 on Shri Atul Kr. Agarwal, Shri Nissar
Hussain and Shri V.K.Bansal. Through Order-in-Original No,13/2009
dated 30.03.2009 Commissioner confirmed the demand. Appeal was
preferred before this Tribunal. This Tribunal vide Final Order No.198-~
201/2010 Ex. dated 07.04.2010 remanded the matter to
Commissioner to allow cross-examination of Shri Sharma of

M/s.Sharma Filling Station and to decide about crossexamination%

N
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other witnesses in accordance with the provisions of law and relevancy
of their statements. On 13.12,2011 cross-examination of Shri Héri
Mohan Mathur, Shri Atul Srivastava, Shri Suresh Ch. Sharma of
M/s.Sharma Filling Station was conducted. Further on 28.09.2012
impugned order was passed. Ld.original authority has held that the
investigation in the casel did not substantiate any corroborative
evidence to show that raw materials were procured for the quantity of
goods alieged to have been clandestinely removed in respect of which
said demand was raised. He has further recorded that Revenue relied
upon the diary resumed from M/s.Montage Enterprises, Noida, in
which an amount of Rs.18,30,000/- has been shown to be reflected
against the name of Shri Nissar Hussain, However, Revenue did not
carry out any investigation at the premises of M/s.Montage
Enterprises. Further (d.original authority has recorded that the
contents of the said show cause notice dated 21.01.2008 nowhere
revealed that the investigation was made in respect of locations in the
factory premises where M/s.Som Aromatics stored the raw materials
and the space occupied by M/s.Som Aromatics was sufficient for
storage uf such huge quantities of raw materiais. He has aiso recorded
that neither the documents in the form of private records, nor
deficiency during the stock challenges was noticed by the officers to
the effect that M/s. Som Aromatics had purchased the raw materials in
excess of recorded balances. Therefore he has come to the conclusion
that the investigation did not reveal illicit procurement of raw

materials, transporation of said raw materials to the factory premises,

A
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storage and storage related documents at the factory premises in
réspect of such unrecorded procured raw material and payment details
in cash or otherwise for such raw materials. He has further recorded
that neither the excess raw materials nor the excess finished goods
were found in the store of the factory of M/s.Som Aromatics at the
time of checking. Reliance was placed on the decision of this Tribunal
in the case of Vira Badran v, CCE, Chennai reported at 2005 (182) ELT
389 (Tri.-Chennai). He has held that the said show cause notice dated
21.01.2008 was presumptive. He has further held that there was no evidence
of clandestine removal of finished goods by transporting the same and sale of
the same and realization of sale proceeds. He has further held that there
was no evidence of sufficient manpower available with M/s.Som Aromatics to
run 81 machines simultaneously resulting in ciandestine manufacture of
alleged guantity of goods. In view of the said observations he passed order

which is reproduced below: -

ORDER

1. I cuntlirm the Central Excise duty amounting to Rs.61,63,517/-
{Rs.48,13,400/- and Rs.13,50,117/-) (Rs.Sixty One Lakhs Sixty
Three Thousand Five Hundred Seventeen only) against M/s.Som
Aromatics, Noida. Since the said duty has already been
deposited by M/s.Som Aromatics, Noida vide challan No's
655536 dated 27.08.07 for Rs.20,00,000/-, 655037 dated
31.08.07 for Rs.28,13,400/- and 655084 dated 17.10.07 for
Rs.13,50,117/-, I order to appropriate the same against the said
demand  of  Rs.61,63,517/-  confirmed against M/s.Som
Aromatics, Noida;

2, 1 order to drop the demand amounting to Rs.52,14,80,837/-
initiated against M/s.Som Aromatics, Noida vide show cause
notice issued under C.No.CE(9)CP/76/07/192-195  dated
21.01.2008; '

N\
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I impose a penalty of Rs.61,63,517/- {Rs.Sixty One Lakhs Sixty
Three Thousand Five Hundred Seventeen only) on M/s.Som
Aromatics, Noida under Ruie 25 of the Central Excise Rules,
2002 read with Section 11 AC of the Central Excise Act, 1944 for
contravention of provisions of Central Excise Act, 1944 and rules
made there-under;

I impose penalty of Rs.10,00,000/- {Rs. Ten Lakhs only) on
Sh.Atul Agarwal, under the provisions of Rule 26 of the Central
Excise Rules, 2002 for contravention of Central Excise Act, 1944
and rules made there-under:

I Impose penaity of Rs.10,00,000/- {Rs.Ten Lakhs only) on
Sh.V.K.Bansal under the provisions of Rule 26 of the Central
Excise Rules, 2002 for contravention of Central Excise Act, 1944
and rules made there-under.,

I impose penalty of Rs.10,00,000/- (Rs.Ten Lakhs oniy) on Sh,
Nissar Hussain under the provisions of Rule 26 of the Central
Excise Rules, 2002 for contravention of Centra! Excise Act, 1944
and rules made there-under,

Aggrieved by the order dropping the demand amounting ot

Rs.52,14,80,837/- Revenue has preferred appeal before this Tribunal,

which is beéaring No.E/55092/2013. Aggrieved by confirmation of

demand of Rs.61,63,517/- and imposition of penaities M/s.Som

Aromatics, Shri Atul Agarwal, Shri V.K.Bansal and Shri Nissar Mussain

have filed present appeals,

5.

The grounds of appea! filad by Revenue are as follows:-

The case of the department was already established on the

basis of the statements and records. However, if the adjudicating
authority were to give opportunity of cross examination to the
appellant he has not given any reason why such opportunity was also
not given to the Department, This appears to be so in the light of para
10 of Hon'ble CESTAT’s Final Order N0.198-201/2010 EX(DB} dated
07.04.2010 that “it will be in the fairness of the things for both the

&
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parties to allow the appeliants to cross examine Shri Sharma.” It is
evident that the Hon'ble CESTAT had held to be “in the fairness of the
things for both the parties” to “cross examine SHRI Sharma.”

(i) During the course of search It was found that three DG sets
were found instailed in the factory premises out of which two DG sets
were of 380 KVA while the third was of 273 KVA capacity. On inguiry it
was revealed that the unit had s domestic Electricity connection and
the manufacturing in the factory ran on the DG sets only and that fuel
for the DG sets was purchased from Sharma Filling Station, Vijay
Nagar, Ghaziabad and Top Fuel, Hapur Mor, Ghaziabad.

(ifi)  Follow up action at the end of Sharma Filiing Station was taken
and Shri Suresh Chandra Sharma, Proprietor in his statement dated
29.10.2007 provided the ledger detailing the purchases made by Som
Aromatics, Noida from them. He also stated that Som Aromatics was
one of the parties to whom HSD was supplied by them on credit and
the payment was received through one Shri Srivastava normally in
cash and sometimes through cheque, Scrutiny of the fuel account
maintained by Som Aromatics revealed that out of the 99800 Lts of
HSD purchased by them they had accounted for only 2700 Lts. While
97100 Lts was not accounted for.

(iv)  During the course of statement dated 05.11.2007 Shri
Srivastava, Manager Administration was shown the entries relating to
Sharma Filling Station and he admitted all the entries in the ledger
from January 2007 onwards i.e. 31 out of 33 entries accounting for

almost the whole of the HSD purchased.

(v}  The adjudicating authority has committed a manifest error on
the question of the nature of evidence required for determination of
duty liabliity and evasion of duty in the present case of Gutkha under
the misconception that he had to decide the question of evidence on
the basis of an unsubstantiated statement made during cross
examination which neither mentions the name of Som Aromatics nor
can it be accepted against specific documentary record and his eariier
statement made 4 vears ago. The case was a'iready established on the
basis of statements made earlier and the records, Even after cross

)
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examination the position remained the same. The affidavits and

retraction of a general hature cannot be accepted.

He thus, wrongly accepted the belated and retracted plea put
forth by Shri Sharma of Sharma Filiing Station during the course of
Cross examination made after over 4 years that the sale of the entire
quantity of diesei was shown in the accounts in the name of 2-3
persons only at the end of the day because it was not possible for him
to show it in the name of all the small customers, Documentary
evidence cannot be rebutted by a general oral statement when the
existence and preparation of the document has been admitted by the
same person In the course of sale of HSD to M/s.Som Aromatics who

were admittedly their customer.

(vi) Based on the belated retraction and afterthought the
adjudicating authority did not accept all the above facts put forward by
the department and accepted the retracted statement of Shri Sharma
despite the fact he had earlier stated categorically that Som Aromatics
was one of the few parties who purchased HSD in bulk on credit and
which was substantiated and corroborated by the Ledger. It was a
grossly belated retraction against his own categorical records. Further,
nowhere has Shit Sharma stated that the entries in his ledger folio in
respect of M/s.Som Aromatics were faise. There is no denial during
Cross examination that the entries in the Ledger folio in respect of
M/s.som Aromatics were incorrect. Al he has stated is that he was
engaged in the business of seiling petrol, diesel and mobile oii and a
number of customers came to his petrol pump to purchase the diesel
in smai! quantity i.e. in drums and cans etc. He further stated that the
sale of the entire quantity of diesel was shown in his accounts in the
name of 2-3 persons only at the end of the day because it was not
possibie for him to show it in the name of all the small customers and
he could not say about the places where the diesel was taken by
M/s.Som Aromatics after purchasing from his petro! pump. Generally,
the diesel was supplied to M/s.Som Aromatics in drums and sometimes
by tanker. The payment was usually made by M/s.Som Aromatics
immediately after purchase of diesel in cash or sometimes on credit
basis through cheques whereas, he had earfier stated he is supplying

&
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HSD/Petrel on credit to few parties and M/s.Som Aromatics, Noida is
among one of them and he confirmed that the details of account as
appearing on ledger page No.7 and & as those belonging to M/s.Som
Aromatics, Noida. Thus merely saying during cross examination that
instead of booking the sales in the name of small buyers the sale was
shown against Som Aromatics does not hold ground that is an
afterthought and has no evidentiary value as it is contrary to the
written record of the same person. In common trade practice in case
of sale of goods on credit the quan’city' and value of the goods have a
sizeable bearing on the transaction because payments are made
accordingly and it Is not viable to carty out business if the style
resorted to by Shri Sharma during cross examination is accepted. A
person cannot deny that the entry of sale in the name of one person
was meant to be for sale to unspecified other persons, without any
basis at all. As per the Indian Evidence Act, presumption is that
business has taken place in the usual course. Thus the presumption is
that goods/HSD was sold to the party in whose name it was mentioned
in the record. Particularly when it is not denied that sale had been on
earlier occasion been made to this party (Sem Aromatics) who had
seen that entry and had admitted them, Further, rebuttal of
presumption under Section 114 (g) of the Indian Evidence Act cannot
be arbitrary but has to be proved in accordance with the illustrations
given therein. The retraction statement made by Mr.Sharma does not
meet the requirement of rebuttal and thereby cannot be taken on
record as having evidentiary value. As per law of the Section 114(g) of
the Indian Evidence Act, the adjudicating authority ought to have
ignored the belated and bare statement of Mr.Sharma, which was

bereft of any basis.

(vi} In order to quantify the production of Gutkha vis a vis
procurement and average consumption of HSD the factory premises of
the party was visited by the officers of Central Excise and the
consumption of diesel required to run the DG set of 380 KVA was
verified in the presence of Shri V.K.Bansal, Manager and two
independent witnesses and the per hour consumption was found to be
26.25 Lts, Per Hr. The proceedings were duly recorded under
panchnama dated 31.10.2007. Similarly the censumption of HSD in

{)
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275 KVA DG set was verified on 02.11.2007 and was found to be
39.34 Ltrs. Per Hr. The fact was alsc recorded in the panchnama
bearing the signatures of ali the three parties namely the officers, the
Manager of the party and the independent witnesses indicating therein
that the verification was done to the complete satisfaction of the party
as well as the withesses. The adjudicating authority has tgnored the
consumption of HSD physically verified in presence of witnesses and
party at that point of time, nor has adduced any credible reasons for
lgnoring the same while accepting the consumption as brought out in
the affidavits filed by the party wherein they had taken an oath that
the consumption of 380 KVA D.G. Set was taken as 26.25 Litres per
hour by the officers while it was measured 78 litres per hour at that

time.

{(vili) A diary had been resumed from M/s.Montage Enterprises, C20,
21 & 22, Sector 57, Noida, (manufacturer of flexible packaging
material Le., printed laminate in rolis and pouch form) wherein an
amount of Rs,18,30,000/- was reflected against the nhame of Sh.Nissar
Hussain, one of the Partners of M/s.Som Arcomatics, Noida. On being
ronfronted during the course of recording of his statement dated
14.11.2067 he confirmed/admitted that the amount reflected that the
amount related to the purchase of laminates from M/s.Montage
Enterprises, Noida. Further this purchase was not reflected in their
books/accounts indicating that the same was used for clandestine
manufacture and clearance of goods in as much as there was no use of
these laminates besides packing of the finished goods. This fact also
finds force from the tact that during the course of search loose slips
relating to clandestine removal of Gutkha, without payment of duty
were recovered and M/s.Som Aromatics, on their own also deposited
Rs.20 Lakhs and Rs.28.13 Lakhs towards duty liability and aiso on a
later date indicating‘ thereby that they were under no pressure or
threat. The Hon'ble Supreme Court in the case of CC Madras Vs.
D.Bhoormuli-1983 (13) ELT 1546 (SC) has held that : “the department
would be deemed to have discharged its burden if it adduces only s0
much evidence circumstantiai or direct as is sufficient to raise a
presumption in its favour with regard to the existence of the fact
sought to be proved”. However, the adjudicating authority failed to

A
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take cognizance of the contents of the diary relating to M/s.Som
Aromatics and put them aside,

(ix) Further, the Judgements cited by the adjudicating authority in
favour of the party are not relevant because in the instant case a huge
quantity of clandestine removal has been preved beyond doubt and
the party had deposited the applicable Central Excise duty on the said
manufactured and clandestinely cleared goods.

{x) In this connection it is VEry much refevant to mention that
Hon’ble Tribunal in their F.N0.198-201/10-Ex. Dated 07.04.2010 while
remanding the matter to the Commissioner (which resulted into the
impugned Order) have observed at para 9 as under-

"Undoubtedly, the analysis of the evidence of the record disclose
that apart from the statement of the Shri Shama and the ledger
book, there are also other materials which are sought to be
analysed to arrive at the finding of the fability for payment of
duty quantified under the impugned order.”

6. Heard Shri Rajeev Ranjan (Joint commissioner)(AR) AND Shri
Pawan Kumar Singh {Supdt.)(AR) on behalf of the Revenue, who has
presented the said grounds as scripted above. He has also submitted
that the period of show cause notice is prior to the issue of Notification
under section 3A of Central Excise Act, 1944 notifying Gutkha as

notified goods.

7. Heard Dr.Seema Jain {Advocate) and Shri Abhishek Srivastava
{Advocate) on behaif of other appeliants. They brought our attention
lo the sald Annexure *A’ and Annexure ‘B’ to the show cause notice
through which the quantification of demand was arrived at. They have
submitted that the entire show cause notice is based on the

presumption that for running of one DG set for one hour tota high
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speed diesel required in litres was 26.25. Further each machine per
hour produces 4800 pouches of Gutkha. Further there was anothér
presumption that the appellant was running B@ 81 machines
continuously, Further on the basis of inadmissible evidence, the
quantity of high speed diesel allegedly consumed by the appeliant for
various months was stated in column 4 of the said Annexure ‘A”. On
the basis of presumption of per hour consumption of HSD total hours
for which 81 machines would have run was caiculated and presuming
that each machine produced 4800 pouches per hour, the running
hours and the number of machines and factor 4800 was muitiplied to
atrive at presumed total production per. month for the period from
December 2006 to August 2007 and for such presumed production
duty payable by the appellant was calculated at Rs.48,87,b2,238/~.
Similarly for the month of October and Noveﬁséﬁf was presumed
that 66 (sixty six) machines were working in the factory and each
machine was giving 4,800 pouches per hour and on that basis demand
of Rs.3,89,42,117/- was arrived at. The said two demands put
together were demanded through the said show cause notice. They
further submitted that Revenue arrived at the presumption of
manufacture of 4,800 pouches per hour per machine on the basis of
reply by Shri Nissar Hussain for one of the guestions asked to him for
recording his statement on 27.09.2007 and the guestion was of
general nature. He was asked as to how many pouches one packing

machine packs per hour to which he has replied that each machine is

capable of packing 4,500 to 4,800 per hour. She has submitted that
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the question was not how many pouches they manufacture by using
each machine in every hour, whereas the question was in general
nature to know the capacity of each machine and that did not mean
that ail the machines were continuously running and producing 4,800
per hour and production took place and it was clandestineiy removed.
She has further submitted that consumption of Diesel @ 26.25 per fitre
per hour presumed by Revenue for caiculation of sald demand in the
said Annexure ‘A’ was contrary to the technical literature which
indicated that 79.5 litre of high speed diese! is required to run the
generator per hour. She further submitted that the presumption that
81 {eighty one) machines were working all throughout was also not
correct because Shri Atul Agarwal, partner in his statement informed
that generally 25 to 30 machines used to work at a time. She has
further submitted that statement is on record which indicates that for
running two machines, three workers are required. Statement is also
on record which states that at any point of time around 30 workers
were working which indicates that around twenty machines were
working and no more than 20 machines couid be working at any point
of time. Further to run 80 machines 120. labourers were required and
Revenue has not brought any evidence to show deployment of 120
fabourers. She further submitted that there were no documents of
transportation in respect of such huge quantity of HSD to the premises
of M/s.Som Aromatics and that there was no evidence of payment of
freight for transportation of HSD. Proprietor of M/s.Sharma Filling

Station, in his cross-examination on 13.12.2011 stated that entire sale
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of diesel was shown in the account of 2 or 3 persons at the end of the
day because it is not possible to show it in the name of all customers.
She further submitted that the ledger of fuel stations and Bill books
were never made available to the appellants and partner of M/s.Som
Aromatics was never confronted with the so called evidence of sale of
such huge quantity of HSD of fuel station to M/s. Som Aromatics and
therefore evidence on the basis of which such huge quantity of HSD
presumed to have been used by M/s.Som Aromatics as reflected in
Annexure ‘A’ is a third party evidence and therefore the same is not
admissible in view of the provisions of Evidence Act as held by Hon'ble
Delhi High Court in the case of L.K. Advani vs. Central Bureau of
Investigation as reported at 1997 (41) DR 274. Further there was no
evidence or investigation for removal of such large quantity of finished
goods and no evidence of receipt of such large sale proceeds in cash.
Therefore she has submitted that the entire show cause notice is
presumptive in nature and presumptions were in respect of number of
pouches manufactured by one machine per hour, the number of hours

the machines were running etc..

8. In respect of her submissions on the departmental appeat she

has submitted as follows:-

1. Sh. Sharma of Sharma Filling station does not claim to be
author of the ledger at any stage. The handwriting of Sh.Sharma and
the handwriting in the ledger is different. The author of the ledger hot
identified and brought on record. Statement of Sh Sharma in respect

of the ledger which he has not written cannot be taken on face vaiue
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has to be subjected to cross examination which was aliowed by
Tribunal, In cross examination, Sh Sharma explained that the the
entire sale of diesel was shown in the account of 2-3 persons at the
end of the day because it is not possible to show it in the name of all
customers. This is the commeon practice of all petrol pump stations and

the explanation was accepted by the Commissioner.,

2. The heading in the ledger “DIAL BAGH SOM” is not in the writing
in which the entries have been made in the ledger which also casts a
doubt that the entire entries in the ledger pertained to M/s.Som. The
ledger may be an account of transactions of various parties. Also
statement refers to Som Aromatics as the party whereas ledger is

titled Dial Bagh Som which is again suspicious.

3. M/s.Sharma Filling station was visited on 29.10.2007. The
resumed ledger maintained by Sharma Filling station shows sale tiil

16.10.2007.

e The Ledger of M/s.Som shows purchase of 3000 litres of HSD on
22.10.,2007 vide bili dated 22.10.2007. The said bili was not
entered in the Ledger of Sharma filiing station which questions

the entries in the ledger.

4. The Ledger was never shown to Sh Atul Agarwal, partner, who
was the person placing order for HSD.

5. The ledger was not shown to Nissar Hussain who was partner.

5. The ledger was shown only to Sh shrivastava, Manager (Admn)
who neither ordered the HSD, nor had any knowledge of the

consumption of HSD.
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7, The other grounds on which the Commissioner dropped the
demand have not been contested.
8. Diary of M/s.Montage Enterprises, Noida without statement of

any person from M/s.Montage Enterpries, Noida explaining the entries

is only an assumption that lamination was purchased clandestinely.

9, In respect of grounds of appeal on the basis of para 9 of Final
Order of this Tribunal dated 30.03.2009 she has submitted that
Revenue has quoted only part of the said para. Subsequent to the
sentences quoted by Revenue subsequent sentence contains as
foliows:

However, the fact remains that the allegation against the
arjpellant regarding the clandestine manufacture and removal of
the product is essentially based on the working of the factory for
part hours during the relevant period and the capadily of the
factory to manufacture the quantity of product during such work.
The factory could not have worked in the absence of proper
supply of the diesel and it is the case of the department that the
diesel was supplied by Sharma Filling Station. Undisputediy Shri Sﬁb&ﬂ*\r"\
was not made available for cross-examination. In other words
there was no fair opportunity given to M/s.Som Aromatics to
verify the genuineness about the ledger Book and genuineness
of the allegations made by Shri Sharma.

She has submitted that above are the observations of Hon'ble

Tribunal in the same péragraph. She has further submitted that for
confirmation of demand the Id.original authority has relied on the
same evidences which he has discarded for dropping of the demand
and therefore, confirmation of demand is contradictory to the findings.

She has submitted that the demand to the exact amount is confirmed
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by the original authori_ty which matches the amount which was
deposited by M/s.Som Aromatics on 17.10.2017. Further the
confirmed amount is part and parcel of the demand arrived at on the
basis of said annexure ‘A’ and ‘B’ The said quantification in said
Annexure ‘A’ and ‘B’ are presumptive therefore demand confirmed by
the original authority needs to be set aside and appeal filed by
Revenue may be dismissed. She has further submitted that the
original authority has not conducted any examination in chief in
respect of the statements refield upon for confirmation of said demand
and it was held by Hon'ble High Court of Punjab & Haryana in the case
of M/s.Ambika International v. Union of India and Another reported at

2016-TIOL-1238-HC-P&H-CX that the statements recorded under

section 14 of Central Excise Act, 1944 do not have any evidentiary
va_lue if the adjudicating authority does not carry out examination in
chief in respect of the said statements. Similar view was alsn held by
Hon'ble Punjab & Maryana High Court in the case of Jindal Drugs
PvL.Ltd. v. Unlon of India reported at 2016 (340) ELT 67 (P & H).

10. We have carefully gone through the case records and
submissions made before us. We are in full agreement with the
id.Counsel for M/s.Som Aromatics that the said Annexure ‘A" which
quantified the demand was based on various presumptions including
the quantity of HSD required for running for one hour, the number of
pouches that can be manufactured per hour from each machine and
that 81 machines were running all throughout. Further the evidence of

consumption of HSD was based on the record collected by Revenue
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from fuel stations and the same record was not confronted before the

partner of the appellant M/s.Som Aromatics and therefore the said

evidence hecame third party evidence in view of the pronouncement of

the Hon'ble High Court of Delhi in the said case of L.K. Advani (supra),

and therefore, such third party evidence is not admissible. It was held
in para 97 of the said ruling as follows:-

"87. In the present case there is no evidence against the petitioners
except the diaries, note books and the loose sheet with regard to the
alleged payments (vide Mr Nos.68/91, 72/91 and 73/91). The said
evidence is of such a nature which cannot be converted into a legal
evidence against the petitioners, in view of my above discussion.

18.  We are, therefore, in agreement with the Id.Counset for M/s.Som
Aromatics that the entire show cause notice is presumptive, Revenue
couid not establish :rﬁanufacture of 116582400 pouches of Gutkha
during the period from October, 2006 to November, 2006 and Revenue
could not establish manufacture of 1437782400 pouches of Gutkha for
the period from December, 2006 to August, 2007 aileged in the said
show cause notice. Central Excise duty is on manufacture. fjn!ess
manufacture is established Central Excise duty cannot be demanded,
In the present case the burden to prove that above stated guantity of
pouches weﬁe manufactured by M/s.Som Aromatics was on Revenue,
We thd}\g:avenue could- not establish manufacture of above stated
quantities of pouches of Gutkha during above stated period, We
therefore!hofd that the said show cause notice dated 21.01.2008 is
presumptive in nature. Therefore, we hold that the appeal filed by the

Revenue has no merits. We also find that the confirmation of demand
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by the original authority and imposition of penaities by original
authority through impugnéd order are not sustainable because the
amount confirmed through the said Order-in-Original is part and parcel
of the said demand raised through the said show cause notice which is
presumptive in nature, We  therefore  dismiss  Appeal

No.E/55092/2013-EX(DB) and allow remaining appeals bearing No.E-

4052-4055/2012-EX{DB).

Q'L-[ 20[9’
(Pronounced in the court ot . \’?/‘[ )
Sd/- o $d/-
ASHOK JINDAL ANI. G, SHAKKARWAR

e i (ﬁft@p (opy

{MEMBER JUDICIAL) . (MEMBER TECHNICAL)
%
o A NN
wrE W S Aeatl, PRegicial
sm Wy s, BEEG e Ul A W
WOT 3 i:-?%‘f'lfg';:.!i.&‘-,.’i A

i, TH u!‘vﬁfi st
::;r"f' s 3 BAAR 1,;,ALL.*'* AR






