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APPEAL No. ES12472014-BX I DB with B/Cross/50414/2015

CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. ¥

APPEAL No, E/S1247/2014°EX [DB] with E/Cross/50414/2015
(Arising  out  of Order-in-Appeal No. EXCUS/O00/APPL/IR/156  dated

30.07.2013 passed by Commissioner (Appeals), Customs, Central Facise &
Service Tax, Noida)

CC&CE&ST, Noida Appeltant
Vs.
M/s Delta Factors India Pvt. Lid, Respondent

Appearance:

Sh. Pradeep Kumar Dubey, AR {or Appelant
None for Respondent-assessee

CORAM:

Hon'ble Snit. Archana Wadliwa, Member (Judicial)

Tow’ble Mr. Anil G. Shakkarwar, Member {Techsd qI) e
Date of Hearing/decision (}S.f’Q_ji 0 I
FINAL ORDER NO=7 04 04/2 o

Per: Archana Wadhwa i

. o
Being aggrieved with the order paqse& I;_f\f thc,“;tf Onlﬁa’i;,sz-hnu {Appeals)

’*n“m
el “‘"v\n«--«m;-n*‘
Rt e

vide which, while upholding demand of duly, he has set aside the penally
mmposed upon the respondent, Revenue has filed the present appeal. We have
heard Sh, Pradeep Kumar Dubey, id. AR appearing for the Revenue, Nobody

appearcd for the respondent-assessee.

2. As per facts on record, a team of Anti-Evasion Branch of Noida visited the
premises of the parly on 09.092010. During the course of checking, it was

noticed thal the vnit had cleared finished goods valued at Rs. 1,09,83,729/.,
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APPEAL No. E/S1247/2014-BX (DB with E/Cross/504 145201 5
during the period from December, 2000 1o August, 2010 under Deemed Exports,
to Hotels against Authorizations under FPCG Scheme, without discharge of duty
obligations. Further, it was also noticed that Cenvat credit amounting 1w Rs.
73,3915 was availed by the party on the four invoices issued by M/s Mardia
Aloys, during May & June 2006, against invoices issued by M/s V.K. Metals,
Jammu who had issued fake imvoices without being engaged in any
manufacturing activity and physical clearance of finished goods shown in the

invoices issued by them, as detected by DGCEIL New Delhi.

2.1 Further serutiny of documents revealed that party cleared finished 20043
valued at Rs. 1,05,45,148/- during December, 2009 1o Aungust, 2010 under
Deemed Exports, to hotels/customers reportedly having EPCG Authorisation
under SFIS, without payment of appropriate Central excise duty, whereas prior (o
December, 2009 they had been paying duty on such clearances under Deemed
Export. On being detected and pointed out by the Departmental officers, the party
paid Central Excise duty on the goods cleared to Fotels having EPCG

Authorizaiion.

22 Inview of above, a Show Cause Notice dated 24.01.2012 has been issued

to the party as to why:-

a) Cennal Excise duty and interest amounting to Rs. 10,83,887/- should not
be demanded from them under Section 11 A of Central Excise Adt, 1944 by
invoking extended perfod as provided therein. Since the above mentioned amount

has already been deposited by them, why the same should not be appropriated.

b) Cenvat credit amounting to Rs. 73,391/~ availed by them on ihe basis of

meligible invoices issued by M/s Mardia Alloys Delhi should not be denied to

’ \\ \\1- ‘\B’f
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them. As the above mentioned amount has already been reversed/deposited by

them, why the same should not be appropriated.

¢} Interest at the applicable rates on the cenvat credit of Rs. 73,391/~ shauld

not demanded as applicable during the relevant time.

d) Penalty should not be imposed under Section 11AC of the Central Excise

Act, 1944 and rule Rule 13 of Cenval Credit Rules, 2004,

23 The above Show Cause Notice was adjudicated vide impugned order
under which demand of Central Excise Duty Rs, 10,535,734/, demand of Cenvat
credit 73,391/~ along with interest confirmed, besides imposing penalty of Rs.
11,29,125/-, The amount of demand of duty Rs. 10,55,734/- and interest Rs.
28,153/~ against demand and amount of Cenvatl credit Rs, 73,391/~ was already
deposited hence the same has been ordered for appropriation against the demand

of duty, interest and Cenval credit.

24 Being aggrieved by the impugned order, the parly has filed the anappeal
before Connnissioner (Appeals) and Commissioner {Appeals} Noida afler going

through the facts4{ the case, has observed as under:-

“The appellants have submitted copies of invalidation letier, issued
hy the Regional Authority, naming the appellant as supplier and againsi
which the appellant have claimed fo clear the impugned goods. The
Chapier 8 of the FTP, stipulates that the benefit of deemed export under
the EPCG Scheme will be given to such clearances by the Ministry of
Commerce. Notifications are issued 1o extend the duty exemption benefit of
Central Excise duty In respect of deemed export, but I do not find any
Central Excise Notification providing exemption on the goods supplied to
EPCG authorization holders such exemption cannot be extended in the

case, "
( ?‘;\ o b «\} ""JV‘; // ”
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APPEAL No. B/312472014-EX IR with EfCress/50414/2015

2.5 Therefore, the Commissioner (Appeals) concluded that the adjudicating
authority has correctly confirmed demand of Central fixeise duty on the goods in

question supplied 1o EPCG authorization holder.

2.6 As regard goods supplied under SFIS scheme, the Commissioner

{(Appeals) observed as under:-

“From the case record and documents available on record as well
as submitted by the appellanis, I observe tha neither such certificate
lssued by the Regional A uhority was produced before ihe Jurisdictional
Central Excise Officer, nor ar the time of adjudication. The appellants
have also not submitied copies of certificate confirming installation and
wse of goods in the factory or premises of the holder of the said certificate.
In view of the above Jacts and circumsiances, I reached on the conclusion
that the appellants have not complied with the condition stipulated under
said wnotification 34/2006 1o the Horels under SFIS are not entitled for
exemption from duty. In view of the above fucts, | uphold the order of the
adjudicating cuthority upholding the demand of Central Excise duty of Rs.
11,20 125/ along with interesi.”

]

7 Further as regard imposition of penalty under Section 11AC, the
Commissioner (Appeals) observed that the appellant had already paid the Central
Lxcise duty with interest before issuance of the Show Cause Naotice, the Section
IT A} of the Act clearly gives benefit 10 the assessee in such a situation,
Accordingly, the Commissioner (Appeals) opined that the provision of Section
IA(2) of the Central Excise Act, 1944 are squarely applicable in the present

case,
2.8 Accordingly Commissioner (A) had modified the impugned 010 dated
12.3.2013 10 the extent of dropping the penalty of Rs. 11,29,125/- imposed under

Rule 15 of the Cenvat Credir Rules, 2004 read with Section 11 AC of the Ceniral

Excise Act, 1944, —
e
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e

3. While upholding the demand Commissioner (Appeals) has set aside the '
penalty on the ground that the duties were deposited by the appellant before the
issuance of the show cause notice, Revenue on the other and has contended that
{he fact of reversal prior to the show cause notice cannat be adopted as a ground
for setting aside the penalties, inasmuch as the lssue involved suppression and
wilful mis-statement, in which case the provisions of Section | TAG) were not

applicable,

4. Though, we note that the penalty could not have been set aside strictly on
the above ground but we are of the view tha the issue involved was a bonafide
issue of interpretation of provision of law. The respondent have submitted copics
of invalidation letter issued by the original authorities and entertained a view thal
the RPCG scheme will be applicable to such clearances. Similarly, in respect of
the clearances made to hotols, the Jssue involved interpretation of Notification
No. 34/2006. As such, it is not a case of any malafide on the part of the
respondent, thus justifiably calling for any imposition of penalty. As such, we
are of the view that setting aside of the penaltics by Conumissioner (Appeals)

cannot be faulted upon. Accordingly, Revenue’s appeal is rejected.

(Operative part of the order pronounced in the open Court)

Sd/- Sd/-
Anil.G. Shakkarwar _ o _ _{Archana Wadhawa)
Member(Technicaly Member {Judicial)
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