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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH ; ALLAHABAD
COURT Na, 1

APPEAL Nos.E/35620 & 56167/2013-EX{DB]

{Arising out of Order-in-Originai No. MP(Dem.-06/2012) 352012 dated
30/10/2012 & Order-in-Original No. MP(Dem.-03/2012) 3872012 dated
(13/12/2012 botl passed by Commissioner of Central Excise & Service Tax,
Allahabad)

M/s Bajaj Hindusthan Led. Appeliant
Vs,

Commissioner of Customs, C.E. & S.T., Allahabad Respondent
Appearance;

Shri Pradecp Kumar Miual, Advouite for Appeliant
Shri Rajeev Ranjan, Joint Commissioner (AR). for Respondent
CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial} P
Hon'ble Mr. Anil G. Shakkaywar, Member (Technical) M
i

Date of Hearing : 21/06/2017
Date of Decision 21/06/2017

FINAL ORDER NOs=7033
Per: Anii Choudhury

o

The present two appeals are filed by the apgéﬂéht&
assessee against Order-in-Original  No. MP{Dem.-06/2012)
35/2012 dated 30/10/2012 & Order-in-Original  No.
MP(Dem.-05/2012) 38,2012 dated 03/12/2012 both passed

by Commissioner of Central Excise & Service Tax, Allahabad.

13

The issue in these appeals filed by the appellant- -

assessee, a manufacturer of sugar and molasses etc. 18



2 APPEAL Nos 1755620 & 56107/ 3018-EX{D0)

whether they are entitled to take Cenvat credit on iron and
steel items namely Shapes and Sections, Angles, M.S. Plates,
M.5 Round, M.S. Plates, Channels, Hot Strips, Chequered
Plates, M.S, Plat, MR coils, Aluminium Sheets, R.S. Joist, etc.,
falling under Chapter 72, 73 and 76 of the Central Excise
Tariff Act, 1985 including welding clectrodes. As these
Items/inputs were used in manufacture of various capital
goods like Syrup Treatment Plant, Control Unit, Filter
Clarification System, etc. and whether the exclusions
provided in Explanation-2 of Rule 2 (k) of Cenvat Credit
Rules, 2004, inserted with effect {from 07/07/2009 have
prospective effect only, and whether the demand is barred by
limitation.
3. The brief facts as per SCN in Appeal No,E/55620/2013 are: -
“3.1  Whereas, on scrutiny of the vecords of the party for the period
January’ 07 to Dec’ 10, submitted by the party vide ref. No. BHL-
KDI/CIT/2011-12 dated 15.09.2011, it was found that during this period
the party availed Cenvat Credit amounting to Rs. 1.92.30,572/- on the
itemns such as Shape & Section. Angles. MLS. Plates, M S Round. Beams,
Rails M. S. Flats. Channels. Hot Suips. M R Plates, M. 8, Flat, M. 5.
Square, H R Coils, Aluminium Sheets, R. S, Joist ete. falling under
chaplers 72, 73 & 76 of the Cenna) Excise Tari{f Act, 1985 as inpits
(details enclosed as “Annexure-A"). These inpuls were used in the
manufacture of goods i.e. Syrup Treatment Plant, Control Unit, Filter
Clavification System and Structural Support for Machinery & Houses such
as mill house, boiling house, power house ¢i¢.
3.2 Whereas the above goods Le. Syrup Treatment Plant, Control
Unit, Filter Clarification System and Structural Support for Machinery &
Houses such as mill houses, boiling house, power house ele. do not qualify
as Capital Goods as per definition of capital goods under Rule 2{a}A) of
Cenvat Credit Rules, 2004, Thus, the Hems i.e. Shape & Section, Angles,
M.S. Plates, M S Coils, Aluminiwn Sheets. RS, Joist ete. used for the
manufacture of these goods do not qualify as inputs as per Explanation-2
of Rule 2 (k) of the Cenvat Credit Ruies, 2004 and also these items are not
covered under the definition of input under Rule 2(k} Cenvat Credit Rules,

2004 due to the reason that these items were not used in relation to the
manufacture of {inal products i.e. V.P. Sugar and Molasses directly or

indirectly.”
)
Mo
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et

4. The brief facts as per SCN in Appeal No.E/56167/2013 are: -

Whereas during the audit of records of the party for the period
January’ 2007 to November' 2008, it was observed that they had availed
Cenval Credit. total amounting to Rs.2,8(176,595.00 on inadmissible
goods such as Shapes & Sections, Angles, M.S. Plates, HR. Coils,
Aluminium Sheets, RS, Joigt, Welding Electrodes ete. all falling under
chapter 72/76/83 of the Cenpal Tariff Act, 1985, considering them as
inputs,  However, during further investigaiion in the matter by the
Superintendent, Central Excise, Range Basti, the party took the plea that
all these goods bad been used as inputs in the manufacture of capital
goads and thus these were eligible for Cenvat Credit in terms of
Explanation -2 1o Rule 2{(k} of the Cenvat Credit Rules, 2004 and vide
their letter Ref, No, BHSIL/CIT/2010, dated 01.10.2010 (enclosed as
RUD-D, they submined the briel detzils of the Capital goods alongwith
thelr corresponding Chapter head, manufaciured/fabricated by the iems
in dispute vis-d-vis their purchase invoice details mnd credit taken details.
The further in-deptiy examination of the above end use, submitted by the
party vis-a-vis the physical verification of the manufactured/fabricated
Capital goods by the Officers of Central Excise. Range Basti revealed that
the total amount involved, Rs. 2,80,76,595.00 has {olfowing break-up-

) Credit taken as Capital goods on G.I. Corrugated Sheets putting them
under Ch. 84 — Rs. 78,996.00.

by Credit iaken as input on W, Flectrodes of Ch. 83 - Rs.4,23,976.00 &
¢) Credittaken as input on the ilems of Ch, 72/70 - Rs, 2,75.73,623.00,

Whereas the Galvanised lron Corrugated  Sheets, an  item
classifiable under Chapter- 72, has been claimed by the party of Chapler -
84 which deals with the goods like Nuclear Reactors, Boilers, Machinery
& Mechanical appliances and parts thereof. 1t appears that the party have
deliberately mis-stated this {act 1o take the beneflt of Cenvat credit on this
item as Capital goods. Thus the amount involved Rs, 78,996.00 in this
regard appears inadmissible for the purpose of taking Cenvat eredit.

Whereas the Cenvat Credit taken on W, Elecrodes (Ch. 83) as
input also do not appear proper as these fems cannot be termed as “input”
in hght of the defimtion provided under Rule 2{(k) of the Cenvat Credit
Rules, 2004. Further the party’s cloim in their reply under Ref. No.
BHSIL/CIT/2010, dated 01.10.2010 that these goods had been used as
input in the manufacture of various Capital goods like Storage Tanks,
Vacuum Pipes, Cane Unloader ete. and thus are covered under the
Explanation — 2 10 Rule 2(k), is not acceptable as they could not back their
above claim with any verifiable documentary evidence. Thus the amount
mvolved Rs, 4,23.976.00 in this regard also appears inadmissible for the
purpose of taking Cenvat credit,

S. Accordingly on such facts for the 2 different units of the
appellant company located at, Athadama, Rudranagar, Umt
Rudhauli Distt, Basti (UP) and another unit located at
Kundarki, Distt. Gonda (U.P.}, the disallowance of Cenvat
}L/u\

F
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credit was proposed along with propesal to impose penalty.
Vide separate Orders-in-Original the proposed disallowance

was confirmed along with penalty as follows:-

Sr. ] N , SCN Vo, & N Amount Pemalty
N Appeal No. Linit i Period . Amouni
No [ate [Rs) . [Rs)
........... (}283
. 02/ Cormmmr. R
et e s Rudranagar / ) Janeary
1 1756167 /201 3. e Alld /2012 2007 to e e e o . I -
. A ist: ; O AmTDSYES ] L23TOBIR - | ST AT .080
BN BastiU.p Dated Novembe: /
BSHULPT s 012012 2008
. . 03/ Commr. Tamunte
e mm e o Kundarki ) R maluy
o EAGRBAA015- Dist: Gonda Alldy 2012 2007 o ) A T L9250 5 Gs 61 1
<, et St Gonids ) LA A0 BT, A230.572)- ER-CNCI I
JEX{IE] U L Diarted December - 1 e 3,858,061, 144
e 06/02/2012 2010

6. The learned Counsel for the appellant Mr Pradeep
Kumar Mittal, Advocate states that the issue herein is no
fonger res-integra and the same have been decided i their
favour in respect of their other similar units manufacturing
sugar and molasses, particularly in the earlier Final Order
No.A/70311/2016-EX{DB] order dated 06/06/2016 In Appeal
No.E/55941/2013 (DB} and Final Order No.A/70217-
70218/2017-EX[DB] dated 22.02.2017 in Appeal
No.E/134/2012 & E/152/2012-EX[DB].

It is further pointed out that in bhoth the appeals the learned
Commissioner disallowed the Cenvat credit mainly following
the ruling of Larger Bench of this Tribunal in the case of
Vandana Global Ltd., Vs CCE, Raipur reported at 2010 (253)
ELT 440 (CESTAT-LB) which is no longer good law and have
been overruled by the Hon'ble Gujarat High Court and by

Hon'ble Madras High Court in India Cements Ltd. and also in

other judgments. %ﬂj}"‘\
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7. The learned Counsel points outl that the Chartered
Engineer vide his certificate dated 10.05.2012, in Appeal
No.E/56167/2013-EX[DB] {on page No.251 to 302) has also
certified the use of steel items for fabrication of plant &
machinery, necessary support for plant & machinery, the
details of such plant & machinery is also given. Similarly, the
chartered Engineer vide his certificate dated 09/05/2012 in
Appeal No.E/55620/2013-EX[DB] (at page ne.152 to 184),
have certified that various steel items have been used for
fabrication of plant & machinery and also for necessary
support for such plant & machmnery.

8. The learned A.R. for revenue have relied on the
impugned order.

9. Having considered (he rival contentions we find as
follows:

9.1. So far as eligibility for Cenvat credit of the welding
electrodes used for repair of the plant and machinery is
concerned, this issue stands decided by the judgment of three

High Courts, - judgment of Hon'ble Rajasthan High Court in
the case of Hindustan Zine Limited vs. Umion .m" India,
jfudgment of Hon'ble Chhattisgarh High Court in the case of
Ambuja Cements Eastern Ltd. vs, CCE, Raipur and judgment
of Hon'ble Karnataka High Court in the case of CCE,
Bangalore Vs, Alfred MHerbert {India) Ltd, When three High
Courts have decided this issue in favour of the appellant, in

our view notwithstanding the contrary judgment of Hon'ble

A
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Andhra Pradesh High Court in the case of Sree Rayalaseema
Hi-Strength Hypo Ltd. vs. CCE, Tirupati {supra}, it is the
fudgment of the other three High Courts which would hold
the field. Moreover, repair and maintenance is an acuvity
without which manufacturing activity would not he
commercially feasible even though theoretically it may be
possible to carry out manufacturing activity without repair of
plant and machinery. The Apex Court in the case of J.K.
Cotton Spg. & Weaving Mills Co. Ltd. vs. Sales Tax Officer,
Kanpur reported in 1997 (91} EL.T. 34 (S.C), while
interpreting the scope of the expression “used in the
manufacture of” in Section 8 (3} (b) of Central Sales Tax Act,
1956, has held that il a process or activity is so integrally
related to the ultimate manufacture of g_oods, so that, without
that process or activity, the manufacture may, even if
theoretically possible, be commercially inexpedient, the goods
intended in that process or activity, would have to be treated
as used in the manufacture. When the Apex Court has
interpreted the expression ‘used in the manufacture’ in the
above manner, the scope of the expression ‘used inn or in
relation to manufacture,’ ‘whether directly or indirectly’ in the
definition of input in Rule 2 (k) of the Cenvat Credit Rules,
2004 would be much wider. Moreover, Honble Calcutta High
Court in the case of Singh Alloys & Steel Ltd. vs. Assistant
Collector of Central Excise reported in 1993 (66} E.L.T. 594

(Cal.) has held that the definition of input does not depend on

A
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what ought 1o be used but what is commercially expedient to
use and expression in relavion wo used in Rule 57A, has wide
connotation. Therefore, for determining the eligibility of an
jitem for Cenvat credit, what is relevant is as to whether the
activity in which that item is required, has nexus with
manufacture or in other words, without that item the
manufacturing, though theoretically possible, is not
commercially feasible, Repair and maintenance, in our view,
is an activity without which though manufacturing activity
may be theoretically possible, the same would not be
commercially feasible. The question as te whether repair and
maintenance is an activity distinct and separate from
manufacture has nothing to do with the question as to
whether repair and maintenance has nexus  with
manufacture. Looking at from criteria prescribed by the Apex
court in the case of J K. Cotton Spinning and Weaving Mills
Co. Ltd. vs. Sales tax Officer, Kanpur (supra}, the activity of
repair and maintenance has to be treated as having nexus
with manuwfacture and hence any item used for repair and
maintenance would be cligible for Cenvat credit. Further,
usage of Iron & Steel items required for construction of
structural supports for plant & machinery is concerned, the
said issue is covered in favour of the manufacturer-assessee
in the case of India Cements Ltd of Hon'ble Madras High
Court, reported at AIT-2011-358-HC and also in the case of

Hindustan Zinc Ltd Vs Union of India reported at 2007 (217)

A
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BLT 510 (Raj) by Hon'ble Rajasthan High Court, The Hon'ble
Supreme Court had affirmed the judgment of Hon'ble
Rajasthan High Court reported at 2007 (214) ELT A 115 (8C),
wherein it was held that although repair and maintenance is
an activity without which manufacturing activity would not be
commercially feasible, cven though critically, it may be
possible to carry out manufacture without repair of plant and
machinery. So far the utilization of items like M.S. Plates, are
concerned, it is admitted fact that such items have ecither
been used in repair and maintenance O for fabrication of
various capital items or machinery of the sugar mill and,
therefore, the same would be eligible for Cenvat credit, it is
held by Hon'ble Rajasthan High Court in the case of Union of
India Vs Hindustan Zinc Ltd. {supra), wherein it is held that
M.S./8.8. Plates used in the workshop for repair and
maintenance are eligible for Cenvat credit, That the steel
items used for fabrication of various items of Sugar Mill
Machinery like cane, Bagasse carrier, Bagasse Cilo, pipe, etc.,
being sugar mill machinery and hence are covered by chapter
84, would be eligible for Cenvat credit as inputs and the
definiion  of input also cover the goods used for
manufacturing of capital goods used in the factory of
manufacturer of dutiable goods.

10. We, further hold that as the steel items have admittedly
been used fﬁr {abrication of various items of plant and

machinery, being components of sugar mill machinery, or

A
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used in the repair of such machinery, the steel items would
have to be weated as input in the manufacture of capital
goods and hence would be covered by the definition of input
in Rule 2(k} and would be eligible for credit, We also note that
Hon'ble Gujarat High Court in the case of Mundra Port and
Special Economic Zone Ltd, Vs CCE reported at 2015-TIOL-~
1288-HC-AMD-ST have held, overruling the Larger Bench of
this Tribunal in the case of M/s Vandana Global Limited
reported at 2010 (253) ELT 440 (Tri.-L.B.) that explanation 2
in Rule 2(k) of CCR, 2004, inserted with effect from 7% July,
2009 have only prospective effect, observing that there is
nothing in the amending Act to suggest that amendment was
clarificatory in nature. We further notice that Hon'hle Andhra
Pradesh High Court in the case of CCE Vs Sai Samhita
Storage Private Lid. reported at Manu/AP/0510/2011 have
held that the assessee engaged in business of providing
storage and warehousing services is entitled to take Cenvat
credit on inputs like Cement, lron Bars, Pipes, etc. used in
construction of warehouses without which the assessee could
not provide the taxable service. Accordingly, we hold that the
appellant-assessee is entitled to Cenvat credit in respect of all
the items of inputs disputed in the show cause notice, We
also notice that the appellant had taken a categorical stand
when objectionn was raised by audit that they have rightly
.taken Cenvat credit of the items in dispute and {rom such

date, show cause notices have been issued after more than 12

o
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months. Accordingly, we hold that the show cause notices are
also bad on the ground of limitation and there is no ground
for invoking the extended period of limitation.

I Accordingly, we allow these appeals both on merits as
well as on lmitation. The appellant-assessee shall be entitled

for consequential benefits, in accordance with law,

(Dictated in Court)

Sdf- Sdf-
{ANIL G, SHAKKARWAR) {ANIL CHOUDHARY)
Member (TECHNICAL) . "Member(JUDtcmL)
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