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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. 8T/761/2012-CU[DB]

(Artsing oul of Order-in-Original No. IS/COMMISSIONER/2011-12 dated
18/05/2012 passed by Commissioner of Central Excise & Customs,
Meerut-i}h)

M/s Alliance Builders & Contiractor Lid. Appellant
V.
Commissioner of Central Excise, Meerut-H Respondent
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Shri Kapil Vaish, (CA), for Appellant
Shri Mohd. Altaf, Assistant Commissioner (AR], for Respondent
CORAM:

Honble Mrs. Archana Wadhwa, Member (Judiciaf)
How'ble Mr. Anii G. Shakkarwar, Member (Techstical)
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FINAL ORDER NO. Fee 5d }P ol g

Per: Archana Wadhwa

Service  tax

of

The

demand

the category of “Construction of Residential Complex
Services” for the period 05/06/2005 to 31/03/2009, by
comparing the ST-3 Retwrns figures with the Profit &
Loss Account figures of their balance sheets.

2. The appellants provide services of Construction of
Residential Complexes. They are registered with service tax
departinent and have been paying service tax. When Revenue

conducted audit of Bareilly and Rudrapur units of the
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appellants for the periods 2005-06, 2006-07, 200708, 2008-
09 it was found that there was a difference between gross
receipts shown in the profit and loss account and the value of
service rendered by them as declared in their service tax
return, Since Revenue was of the view that the value of
taxable services declared by the appellants in thelr return was
not correct and there was short payment of tax, Revenue
initiated proceedings for recovery of such short paid tax and
the proceedings have culminated in ithe impugned order
confirming tax amount of Rs.67,20,597 /- atong with interest
and penalties under Sections 76 and 78 of the Finance Act,
1994, Aggrieved by the order the appellants have filed s
appeal.
2. The Counsel for appelanls submiis the following
i reasons for the difference in figares in proht and
loss account and the fipure in ST-73 ratarn
(i) Appellants  have undertaken  several  housmg
projects and have sold complete houses which had been
constructed on their own land, As no services were
rendered to the customers in such sttuation appellant’s
activities were not liable 1o lax.
{it} The amount received from customers during an
year is not likely to tally with the amount of sale booked
in profit and loss account. Whereas sale is booked on the
basis of work completed, the awmnounl recetved from the
customer is the amount on which service lax 1s paitd.

—

—
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fiti)  There was no lability for payment of service tax on

the amount received prior to 15/006/ 2005,

fiv)  Amount of Rs. 15,03 crores recoverable from debtors

as on 31/03/2009 1g liable to be reduced from the

amount of sale.

fv}  No service tax was payable on the amount of

Rs.2.44 crores received towards sale of shops during

15/06/2005 to 31/03/2009,
3. Learned CA for the appellants submits that on account
of the above reasons, there is bound to be difference in the
value of the services as reflected by them in the ST-3 Returns
as also Profit & Loss Account, Learned CA also submits that
though they were registered with the Service Tax Department
and were paying Service Tax under the category of
“Construction of Residential Complex Services” but the same
was not taxable during the relevant period. In as much as,
they were constructing the individual row-house and not a
residential complex comprising of more than 12 units. He
places strong reliance on the Tribunal’s decision in the case of
Macro Marvel Projects Ltd. Versus Commissioner of Service
Tax, Chennal reported at 20008 {12} S.T.R. 603 (Tri. -
Chennai).
4. The learned A. R, appearing for the Revenue reiterates
the findings of the Authorities below,
3. Apart from the fact that the demand cannot be 1‘aised‘

on the basis of comparisons of §T-3 Returns and Profit &
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Loss Account, without there being any other independent
corroborative evidence, we also find force in the assessee’s
contention of reliance on the Tribunal’s decision in the case of
Commissioner Versus Macro Marvel Projects Ll reported at
2012 (25) SCTR.J154 (S.C0.

6. Apart {rom the above, we also note that the Original
Adjudicating Authority i Para 12 of his order has agreed that
the entire consideration received by the appellant has been
charged to Service Tax,

7. Ifor the reasons recorded above, we set aside the
impugned order and allow the appeal with consequential

relief to the appellant.

(Dictated i Court)

Sd/- S/~
Anil.G, Shakkarwar

{Archana Wadhawa)
Member(Techuical)

Mermber (Judicial)
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