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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
CQURT No. I

APPEAL No. $T/764/2012-CU[DB]
(Arising out of Order-in-Appeal No. 184-185/ST/LKQ/2012  dated

26/03/2012 passed by Commissioner of Customs, Central Excise & Service
Tax (Appeals), Lucknow)

M/s Bharat Sanchar Nigam Limited ' Appellant
Vs.
Commissioner of Central Excise & Service Tax,

Lucknow Respondent
Appearance;
Absent on Cali, for Appellant
Shri Pawan Kumar Singh, Superintendent (AR), " for Respondent
CORAM:

Hon’hie Mrs. Archana Wadhwa, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 02/01/2018 ..
Pate of Pronouncement o_4§01, ;."Zlf{’,;_’.‘i%f'. ) _

FINAL ORDER NO. 70 L44/20/¢
Per: Archana Wadhwa

Om matter being called, nobody appcaredonbchsﬂfﬂf
the appellant peither is there any adjournrﬁé'ii't'\':‘-:';{i‘e'é{ﬁfé;t..
Accordingly, we have heard learned A. R. appearing for the

Revenue and have gone through the impugned order.

2. As per the facts on record, the appellant is registered for
single premises to provide services under the category of
‘Telephone Services’. They are availing the facility of Cenvat
credit under Rule 2 of Cenvat Credit Rules, 2004 for payment
of Service Tax. During the course of scrutiny of records of the

appellants  for the year 2005-06 to 2008-02 by the
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Department, it was found that they have taien 100% credit
i.e. Rs.22,90,12,240/- of the capital goods instead of 50% i.c.
Rs.16,45,06,210/- of credit admissible in a financial year in
which capital goods were received, as per Rule 4 (2) of Cenvat
Credit Rules, 2004. The appellant was served the Show Cause
Notice dated 04/10/2010 alleging therein that they have
availed the excess credit Rs.16,45,06,210/- in a financial year
which is in contravention of Rule 4 (2} of Cenvat Credit Rules,
2004, thus it was proposed to recover the interest of
Rs.2,14,35,370/- on the amount of such excess credit under
Rule 14 of Cenvat Credit Rules, 2004. It was also proposed to
impose penalties under Rule 15 of Cenvat Credit Rules, 2004
read with Section 76 & 78 of Finance Act, 1994 and Sectio77
of the Act. After providing an opportunity of personal hearing,
the Adjudicating Authority confirmed the demand of interest
Rs.2.14 crores under Rule 14 of Cenvat Credit Rules, 2004
and imposed a penalty of Rs.5,000/- under Rule 15A of

Cenvat Credit Rules, 2004 vide his OIO dated 31/05/2011.

3. Being aggrieved with the said order, appellant filed an
appeal before Commissioner (Appeals), who rejected the same
by fellowing the Hon'’ble Supreme Court’s decision in the case
of Union of India Versus Ind Swift Laboratories reported at
2011 (265) E.L.T. 3(S.C.). He did not find favour with the

appellants contention that though they have availed excess

B
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Cenvat credit but the same remained unutilized in their credit

account only and as such, no interest liability would arise.

4. The issue required to be decided in the present appeal
1s, as to whether the interest liability would arise in the case
of unutilized credit. We find that the Supreme Court’s
decision in the case of Union of India Versus Ind Swift
Laboratories (supra) stands taken note of by the Hon'ble
Karnataka High Court in the case of Commissioner Versus
Bill Forge Pvt. Ltd. reported at 2012 (278} E.L.T. 209
{Karnataka), holding that in the case of unutilized excess
Cenvat credit, no interest liability would arise. In as much as,
in the present case, the excess credit availled by the appellant
remained unutilized during the relevant peried, we find no
reasons to confirm the interest liabi.li'ty or to impose any
penalty upon them. Accordingly, the impugned order is set

aside and appeal is allowed with consequential relief to the

appellant.
- , L} 1 ) €
(Pronounced in Court on ........ / ,‘gﬂg,,
—
Sd/- Sd/-
Anil.G. Shakkarwar (Archana Wadhawa)

Member(Technical) Member (Judicial)

Ansari




