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This is an appeal filed against the impugned Order-in-Appeal 

No. MLR-EXCUS-000-DIV-II-JC-APP-HAB-005-2015 dated 

21.01.2015 passed by the Commissioner of Central 

Excise(Appeals), Mysore.  

 

2. Briefly stated the facts of the case are that the appellants are 

engaged in the manufacture of cement of various grades and 

clinkers falling under Chapter 25 of Central Excise Tariff Act 
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(CETA), 1985. The appellant had cleared cement to their own 

RMC/packing units declaring the assessable value as 110% of cost 

of production following the principle of valuation prescribed under 

Rule 8 of Central Excise Valuation (Determination of Price of 

Excisable Goods) Rules, 2000. Alleging that the principle of 

valuation adopted by the appellant is incorrect and the value 

should be determined applying Rule 4 read with Rule 11 of Central 

Excise Valuation (Determination of Price of Excisable Goods) Rules, 

2000, two show-cause notices were issued to the appellants 

demanding differential duty with interest with proposal to impose 

penalty, for the period from August 2012 to April, 2013 and from 

May 2013 to November, 2013 . On adjudication, the demands have 

been confirmed with interest and penalties.  Aggrieved, the 

appellant filed appeal before the ld. Commissioner(Appeals), who 

in turn partially confirmed the demand and upheld the imposition 

of penalty and demand of interest. Hence, the present appeal. 

 

3.1. At the outset, the learned advocate for the appellant has 

submitted that the demands have been confirmed on assumptions 

and presumptions. It has been presumed that the differential value 

of comparable prices of clearances be applied over the value 

adopted for clearance of cement to their sister units, on which duty 

has been paid. Further, he has submitted that the appellant has 

rightly applied Rule 8 of Central Excise Valuation (Determination of 

Price of Excisable Goods) Rules, 2000, since the quantity of 

cement on which differential duty has been proposed to be 

demanded, was not sold by the appellant, but was stock 

transferred to their own sister unit for captive consumption in the 

manufacture of cement. Further, in terms of Section 4 of Central 

Excise Act, 1944 the assessable value of goods has to be 

determined in respect of each of the clearances and not on the 

basis of the conceptual value of the goods sold in another 

transaction. In support, they have placed reliance on the Board’s 

Circular dated 30.06.2000 and Circular dated 01.07.2002. Further, 

it is submitted that though order has been passed by the Tribunal 
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in appellant’s own case in Final Order No.21426/2023 observing 

that Rule 4 of the Central Excise Valuation (Determination of Price 

of Excisable Goods) Rules, 2000  be applicable, however, the said 

order has been challenged before the Hon’ble Supreme Court being 

Civil Appeal No.14433/2024. They have submitted that in the said 

Final Order, the Tribunal has not considered the fact that no 

comparable price was available during the relevant period and 

hence, valuation could not have been adopted as per Rule 4 as per 

Central Excise Valuation (Determination of Price of Excisable 

Goods) Rules, 2000. Further, in the said order, also did not 

consider the aspect of revenue neutrality. 

 

3.2. He submits that the subsequent Notification No.14/2013-CE 

(NT) dated 22.11.2013 amended Central Excise Valuation 

(Determination of Price of Excisable Goods) Rules, 2000 where 

Rule 8, 9, 10 of the Central Excise Valuation Rules, 2000 has been 

amended. The amendment had been brought into force with effect 

from 1.12.2013. Under Rule 8, it was incorporated that where the 

excisable goods are captively used by the manufacture for 

production or manufacture of other articles and are also sold to 

independent customers, the valuation of goods meant for captive 

consumption has to be done as per Rule 8 of the Central Excise 

Valuation (Determination of Price of Excisable Goods) Rules, 2000. 

It is submitted that the said amendment has been brought only to 

overcome the decision of the Larger Bench of the Tribunal in the 

case of Ispat Industries Ltd. vs. CCE: 2007 (209) ELT 185 

(Tri.-LB). Further, he has submitted that the said amendment 

being clarificatory in nature, hence, to be applied retrospectively. 

In support, they have referred to the judgment in the case of CCE 

vs. Fosroc Chemicals (India) Pvt. Ltd.: 2015 (318) ELT 240 

(Kar.) and UOI vs. Steel Authority of India Ltd.: 2013 (297) 

ELT 166 (Chhattisgarh). Further, he has submitted that the 

situation is revenue neutral and the differential duty payable on 

goods cleared for captive consumption to their sister units would 

be available as credit at their sister unit. In support, they have 
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referred to the judgment in the case of Nirlon Ltd. vs. CCE, 

Mumbai: 2015 (320) ELT 22 (SC). Further, he has submitted 

that the said principle has been followed in the case of Hindalco 

Industries Ltd. vs. CCE, Kolkata-II: 2024 (6) TMI 1000-

Cestat-Kolkata and held that there is no question of evasion of 

duty.  

 

3.3. Further it is submitted that since the issue relates to 

interpretation of Rule 8 of the Central Excise Valuation 

(Determination of Price of Excisable Goods) Rules, 2000 and the 

differential duty payable is admissible to their sister unit as credit  

hence, imposition of penalty  and demand of interest also not 

sustainable. 

 

3.4. He has relied upon the decision of this Tribunal in the 

appellant’s own case decided vide Final order No.21139-

21149/2024 dated 23.10.2024 and Final order No.21426/2023 

dated 22.12.2023. 

 

4. The learned Authorized Representative for the Revenue 

reiterated the findings of the learned Commissioner(Appeals). 

 

5. Heard both sides and perused the records. 

 

6. The short issue involved in the present appeal for 

consideration is, during the period in question whether the clinkers 

transferred by the appellant to their sister concern to be valued 

under Rule 4 or Rule 8 of the Central Excise Valuation 

(Determination of Price of Excisable Goods) Rules, 2000. This 

Tribunal in appellant’s own case for their own unit for the period 

from March 2011 to November 2013 held that Rule 4 read with  

Rule 11 of the Central Excise Valuation (Determination of Price of 

Excisable Goods) Rules, 2000 be adopted following the judgment 

of the Larger Bench of the Tribunal in the case of Ispat 

Industries case (supra). This Tribunal vide Final Order 

No.21426/2023 dated 22.12.2023 observed as: 
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“7. Heard both sides and perused the records. The present dispute relates 

to determination of assessable value of clinkers manufactured by the 

appellant and cleared to their own sister units during the period March 

2011 to November, 2013.  

 

8. The Revenue’s contention is that Rule 8 of the Central Excise Valuation 

Rules, 2000 cannot be made applicable as the goods were not wholly 

consumed or transferred to their sister units but a portion of the goods 

were sold to independent buyers. It is their argument that Rule 4 of the 

Central Excise Valuation Rules, 2000 read with Rule 11 be applied in 

arriving at the assessable value of the clinkers transferred to the sister 

units. The relevant Rules are reproduced below:  

 

RULE 4. The value of the excisable goods shall be based on the value 

of such goods sold by the assessee for delivery at any other time 

nearest to the time of the removal of goods under assessment, subject, 

if necessary, to such adjustment on account of the difference in the 

dates of delivery of such goods and of the excisable goods under 

assessment, as may appear reasonable.  

 

RULE 8. Where whole or part of the excisable goods are not sold by 

the assessee but are used for consumption by him or on his behalf in 

the production or manufacture of other articles, the value of such goods 

that are consumed shall be one hundred and ten per cent of the cost of 

production or manufacture of such goods.  

 

RULE 11. If the value of any excisable goods cannot be determined 

under the foregoing rules, the value shall be determined using 

reasonable means consistent with the principles and general provisions 

of these rules and sub section (1) of section 4 of the Act.  

 

9. We find that this issue has been considered by the Larger Bench of the 

Tribunal in Ispat Industries Ltd.’s case and their lordships after noting the 

Circulars issued by the Board in this regard observed as follows: -  

 

“8. The conclusion that we are drawing in the present case would lead 

to determination of a value which, in our view, will not only be 

reasonable but also consistent with the provisions of Section 4 of the 
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Central Excise Act. We would, at this stage, draw support from the 

judgment of the Supreme Court in the assessee’s own case, as reported 

in 2006 (202) E.L.T. 561, wherein the Court applied “The Gunapradhan 

Principle” in interpreting the Customs Valuation Rules. We have kept in 

mind the following observations of the Court in coming to our above 

conclusion: 

“26. In our opinion if there are two possible interpretations of a 

rule, one which subserves the object of a provision in the parent 

statute and the other which does not, we have to adopt the former, 

because adopting the latter will make the rule ultra vires the Act.  

 
27..................  
 
36. In our opinion, the Gunapradhan principle is fully applicable to 

the interpretation of Rule 9(2). Rule 9(2) is subservient to Section 

14. We must, therefore, interpret it in such a way as to make it in 

accordance with the main object that is contained in Section 14 of 

the Customs Act. It may be that in isolation Rule 9(2) conveys some 

other meaning, but when it is read along with Section 14 of the Act, 

it must be given a meaning which is in accordance with the object 

of Section 14. The object of Section 14 is ‘primary’ whereas the 

conditions in Rule 9 (2) are the ‘accessories’. The ‘accessory’ must, 

therefore, serve the ‘primary’.”  

 
9. In view of what we have observed above, we answer the reference 

in the following terms:  

 
(a) the provisions of Rule 8 of the Valuation Rules will not apply in a 

case where some part of the production is cleared to independent 

buyers;  

 
(b) the provisions of Rule 4 are in any case to be preferred over the 

provisions of Rule 8 not only for the reason that they occur first in 

the sequential order of the Valuation Rules but also for the reason 

that in a case where both the rules are applicable, the application of 

Rule 4 will lead to a determination of a value which will be more 

consistent and in accordance with the parent statutory provisions of 

Section 4 of the Central Excise Act, 1944.  

 
10. Therefore, we have no hesitation to hold that the appropriate rules for 

determination of the assessable value of the goods for the transferred 
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clinkers to sister units will be Rule 4 read with 11 of the Central Excise 

Valuation Rules, 2004 rather than Rule 8 of the Central Excise Valuation 

Rules, 2000 for the period in question.” 

 

7. Learned advocate for the appellant has argued that the 

aspect of revenue neutrality is not considered while deciding the 

case for earlier period. In support, they have referred to the 

judgment of the Hon’ble Supreme Court in Nirlon  Ltd.’s case. We 

find that the said argument of the learned advocate is misplaced 

and the principle of law laid down by the Hon’ble Supreme Court 

has been misunderstood in ascertaining the correct method of 

valuation applicable for clearance of goods to own unit on stock 

transfer basis. The revenue neutrality is not a statutory concept 

but a principle of equity developed by  courts as a mitigating factor 

in appreciating the intention of the persons while applying the 

principle of law to a particular situation to determine the reason for 

non-payment of duty. Revenue neutrality cannot be considered as 

an incentive not to follow the statutory provision governing 

principle of valuation solely on the ground that the other unit could 

avail the benefit of credit of the differential duty payable. This can 

be discerned from the observation of the Hon’ble Supreme Court in 

Nirlon Ltd.’s case which is reads as: 

 
“8. We may note that Mr. K. Radhakrishnan, learned Senior Counsel 

appearing for the Revenue, vehemently countered the aforesaid submission 

of the appellant and argued that there was clear intention to evade the 

Excise duty. His submission was that the clearance of the goods which 

were sold at the factory gate were totally different as they differed in 

technical specifications from those removed for captive consumption which 

was confirmed by the appellant itself vide its letter dated 21-2-2000 and 

this would depict clear intention on the part of the appellant to remove the 

goods by paying lesser duty. 

 
9. We have ourselves indicated that the two types of goods were different 

in nature. The question is about the intention, namely, whether it was done 

with bona fide belief or there was some mala fide intentions in doing so. It 

is here we agree with the contention of the learned Senior Counsel for the 
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appellant, in the circumstances which are explained by him and recorded 

above. It is stated at the cost of repetition that when the entire exercise 

was revenue neutral, the appellant could not have achieved any purpose to 

evade the duty.” 

 

Their Lordships in the facts of  said case observing revenue 

neutrality as a factor  to analyze and appreciate the intention of 

the parties for non-adherence to the correct method of valuation 

and held that there could not be any mala fide intention to  be 

attributed in the said case.  

 

8. Following the precedent decision in appellant’s own case, the 

appeal is remanded to the adjudicating authority to redetermine 

the assessable value applying the principle of Rule 4 read with Rule 

11 of Central Excise Valuation (Determination of Price of Excisable 

Goods) Rules, 2000 and compute the differential duty with interest. 

As the issue pertains to interpretation of provision of Central Excise 

(Valuation) Rules, 2000 imposition of penalty is also not warranted 

and accordingly not sustainable, hence, set aside.  

 

9. Appeal is allowed by way of remand in above terms. 

 
 

(Operative portion of the order was pronounced in open court  

on conclusion of hearing.) 

 

 

 
(D.M. MISRA) 

MEMBER (JUDICIAL) 
 

 
 

 
(PULLELA NAGESWARA RAO) 

MEMBER (TECHNICAL)  
Raja… 


