ST/20891/2017

CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
BANGALORE

REGIONAL BENCH - COURT NO. 1

Service Tax Appeal No. 20891 of 2017

(Arising out of Order-in-Appeal No. COC-EXCUS-000-APP-42-2017
dated 07.03.2017 passed by the Commissioner of Central Excise and
Service Tax (Appeals-I), Cochin,)

M/s. Vodafone Mobile Services

Ltdl,

(LItEdar)Iier known as M/s. Vodafone Cellular Appellant(s)
4™ Floor, South Kalamassery,

Cochin University, P.O.,

Cochin - 682 022.

VERSUS

The Commissioner of Central

Excise and Customs

Cochin Commissionerate, Respondent(s)
C.R. Building, I. S. Press Road,

Cochin - 682 018.

APPEARANCE:

None for the Appellant
Mr. Vikalp Jain, Superintendent (AR) for the Respondent

CORAM: HON'BLE DR. D.M. MISRA, MEMBER (JUDICIAL)
HON'BLE MRS R BHAGYA DEVI, MEMBER
(TECHNICAL)

Final Order No. 21682 /2025

DATE OF HEARING: 15.10.2025
DATE OF DECISION: 15.10.2025

PER : DR. D.M. MISRA

This is an appeal filed against Order-in-Appeal No. COC-
EXCUS-000-APP-42-2017 dated 07.03.2017 passed by the
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Commissioner of Central Excise and Service Tax (Appeals-I),

Cochin.

2. Briefly the facts of the case are that the appellant M/s.
Vodafone Mobile Services Ltd. are engaged in providing
telecommunication services which are provided in terms of
telecom licenses granted by the Telecom Regulatory Authority.
On verification of the records by the audit, it was noticed that
the appellant had paid an amount of Rs.4,18,16,455/- to their
foreign service providers on account of international outbound
roaming facility under the category of ‘Telecommunication
Services’ from April 2009 to June 2012. Accordingly, show-cause
notice was issued to them demanding service tax of
Rs.43,41,102/- on the amounts received with interest and
proposed for penalty. On adjudication, the same was confirmed
with the interest and various penalties. Aggrieved by this order,
appellant filed an appeal before the learned Commissioner
(Appeals) who partially allowed the appeal. Hence, the present

appeal.

3. The learned advocate for the appellant has submitted that
the appellant had entered into roaming agreements with the
Foreign Cellular Service Providers for receiving international
roaming services which are provided to the
customers/subscribers of the appellant when they travel abroad
to the respective foreign countries. It is submitted that for an
activity to be taxable under the category of Telecommunication
Service (April 2009 to June 2012) as per Section 65(105)(b) and
Section 65(105)(zzzx) read with Section 65(109a) of the Finance
Act, 1994 respectively, it is necessary that such service should
be provided by a ‘Telegraph Authority’ and as per the provisions,
the service provider must have licence under Section 4(1) of the
Indian Telegraph Act, 1885. Since, the foreign service provider
can never qualify as telegraph authority, no service tax levied on

the international roaming services provided by the foreign
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service provider under the category of Telecommunication

Services.

4., It is also submitted that in the appellant’s own case as
reported at 2017 (9) TMI 359, this Tribunal has held that the
liability to service tax arises only if it is provided by the
telegraph authority and since the foreign service providers do
not qualify to be a telegraph authority, the question of service
tax does not arise. Reliance is also placed on the decision in the
case of M/s. Vodafone Idea Ltd. vs. Commissioner of GST and
CE: 2023 (10) TMI 432 and Vodafone Cellular Ltd. vs. CCE, Pune
[2017 (12) TMI 1205]. It is also submitted that the entire
demand is barred by limitation, since no grounds have been
made out for invoking the extended period of limitation. Reliance

was also placed on the following decisions:

e M/s. Mega Trends Advertising Ltd. vs. CCE & ST: 2020
(38) GSTL 57 (Tri. = All.)

e M/s. Gannon Dunkerly and Co., vs. CST - 2020-VIL-518-
CESTAT-DEL-ST.

5. The learned Authorized Representative (AR) for the
Revenue has submitted that appellant is liable to pay service tax
on international roaming services as held by the Commissioner
(A) in the impugned order invoking the extended period of

l[imitation.

6. Heard both sides and perused the records.

7. We find that for the earlier period, this Tribunal in the
appellant’s own case vide Final Order No. 21179/2025 dated
03.07.2025 held as follows:

“6. Heard both sides. We find that the issue is squarely settled
in favour of the appellant in view of the various decisions as
relied upon by the appellant. The Board vide Instruction F.No.
137/21/2011-ST dated 15.07.2011 reproduced below has held
that since the service provider is located abroad, he is not
covered under the definition given in Section 65(109a); thus,
the service provided by foreign vendors cannot be taxed under
Telecommunication Service.
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Board Instruction F. No. 137/21/2011-ST dated 15.07.2011

Instructicn F o, nzensy. c;aud 157200
Govemment of indi

Sutyect . Tarabiily in spect of infemational Prvafe Leased Cimt

mg?wm,ﬂsq;;;)gkma;ggwwm"“

Fanraceriznit Pove Toon tecshved sesding claReation Earden Seabilts of 1P At memed = oren
cuency by BPOMNCS aganst ecep of senices from the senvice rovids shated oside ndialyiosp comparies e
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2 mmizwmu?QMnhhmdMCmmmmu
undes Telecommuricaion sennce. However, for geting classified undar Telecommunication sevice, Section 85(108)zzz)
of the Finance Ad!, 1334 provides that Ihe service should be provided by 2 Telegraph authonty, Telecommunication sarvice
35 defined under Secicn 65(1093) covers services which ar2 provided by 2 person who has been granted 2 icence under
the first prowiso 12 sub-sechon (1) Of SeChn & Of = NCI2N |SIEgrapn ACT, 1552 I INIS SILEUON N S ek Case srce
the sanice provides & located abwoad, he is not covered under e dinifion given in Section 65(1033). Ths the service
provided by lereon vendors canrot be taved ynder Telecommunication serice.

3 Section read with Sacfion 65{104c) of the Finance Ad, 1954, defines Eusiness Suppert Senvice
25 sernces provided in relation o business of commerce 2nd ncludes evaluafion of prospecive cusiomers, ielemarkefing,
processing of purchase oeders and Ruffiment senvices, infarmation 2nd Facking of dellvery schedules, manageg distibution
and logsfcs, astomer reiafionship meragement servces, sccounfing and processrg of Bransacions, operational
asssiance for markeing. formudation of Qustomer serics and pricng policies. infrasuctual support senices nd oher
Yansacion processing

Expianaton - For the purpeses of this cizuse, e expression “rifasyucaral suppor senvices” ncudes provding
office slong with ofice uilies, lcunge. recetion with compeient perserrel i handle messages, seceiaral semvices
intemet and telzcom faclies, partry and secunly

4 1 is clanfied that the above aciiily of recsiving IPCL sanvioe fiom abrosd is chargeable to Service Tax under
Business Suppon Sanvice [Section §5(105)(zz2) bid] af the hands of recpients stusted in India in femms of Secton &SR of
the Finance Act, 193¢, 7esé with Rufe 2(1){d)fv) of he Sanwce Tax Rules, 163¢ and provisions of Taxation of Services
{Prowidad) From Qutside Indis and Recaved i india Fufes, 2006 apply

A pending rssuss may be decided accandingly.

T2z Fues

7. Further vide letter dated 19.12.2011 reproduced below,
it was once again clarified that the foreign telecom service
provider will remain outside the taxability clause of the
Telecommunication Service.
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Circular - Service Tax
Telecommuniczfion service - Clarification on taxability in respect of Infernationat Private Leased Ciroyig
{iPLC)
Letter [F. Ro. 13772472011 - Service Tax], Dated 15-12-2011

Please relei 0 S Carficalions issued vids Board's Iefler of sves numhar dated 15-7-2011 on i subject
menlionsd sbove.

2 The mafier has been re-examined and # is seen izt the IPLC s speciically covered by the definlion of the

LI SLOIA1 301 VR e 81 Loae g FUSS ey Wi 46 L il 2 s, e, ¢ o P ol Sole 2300 Tany
senvices are taxable only when provided by 3 person who has been granied 3 lcence under the first proviso to
SUo-secton (1) of section 4 of the Indian Telagraph Acl, 1385, It is only because the foreign telecom sendce
provider cannol constilude 3 felegraph authorty under an Indian taw tiat hey remain outside the taxabiily
dause of the telecommunication service.

3. Thereiore, the view taken in the said lelier thel whe! oharwiss consifiules 2 “tslecommumicafion senice”
would amount 2 "business support service” s aTonsais.

£, The clariicaion issusd vide the sove menfioned lstier stands comectad acoordingly

—

8. Considering the above-Board clarifications and various
decisions on the issue, we do not, find merit in the impugned
order, hence, the same is set aside.”

Following the aforesaid precedent, the impugned order is

also set aside and the appeal is allowed with consequential relief,

if any, as per law.

Gb/Raja...

(Operative part of this Order was pronounced in Open Court
on conclusion of the hearing.)

(D.M. MISRA)
MEMBER (JUDICIAL)

(R BHAGYA DEVI)
MEMBER (TECHNICAL)

Page 5 of 5



