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Per : S.S. GARG
The present appeal is directed against the impugned order dt.
29/08/2008 passed by the Commissioner(Appeals) whereby the

Commissioner(Appeals) has rejected the appeal of the appellant.
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2. Briefly, the facts of the present case are that the appellants are
manufacturers of excisable goods and have received the services from
transport agency. Since they are the service receiver, they are eligible for
the exemption / abatement under Notification No0.32/2004-ST dt.
03/12/2004. Vide the impugned order, the exemption / abatement was
denied to the appellant for the reason that the appellant has not provided

the declaration from GTA as observed by the Commissioner(Appeals).

3. Heard both sides and perused records.

4. Learned counsel for the appellant submitted that the impugned
order is not sustainable in law as the same is contrary to the binding judicial
precedent on the same issue. He further submitted that the appellant has
submitted the declaration from the GTA for non-availment of CENVAT
credit on inputs and capital goods by them. The appellant has also brought
on record the declaration from various Goods Transport Agencies (GTA)
and has annexed with the appeal papers. He further submitted that once
the GTA gave the declaration that they have not availed the CENVAT credit
on inputs and capital goods, the service receiver is eligible for the
abatement under Notification N0.32/2004-ST. The declaration may be in
general or in their letter head and it need not be in each consignment note.

In this regard, he relied upon the following decisions:-

a. CCE, Patna Vs. HT Media [2011(271) ELT 362 (Pat.)]
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b. Commissioner Vs. Sirhind Steel Ltd. [2016(44) STR J284 (Guj.)]

c. Lykes Line Ltd. Vs. CST, Mumbai [2017(50) STR 51 (Tri. Mum.)]

d. Commissioner Vs. Advance Diesel Engineering Pvt. Ltd. [2008(10)
STR 201 (Tri. Ahmd.)]

e. Prakash Industries Ltd. Vs. CCE, Raipur [2015(40) STR 804 (Tri.
Del.)]

f. 10CL Vs. CCE, Patna [2013929) STR 524 (Tri. Kolkata)]

g. CST, Ahmedabad Vs. Cadila Pharmaceuticals Ltd. [2012(27) STR
127 (Guj.)]

h. CCE, Rajkot Vs. Sunhill Ceramics Pvt. Ltd. [2008(9) STR 530 (Tri.
Ahmd.)]

I. Venkateshwara Distributors (P) Ltd. Vs. CCE, Delhi-l [2013(31) STR
469 (Tri. Del.-1)]

5. On the other hand, the learned AR reiterated the findings of the

impugned order.

6. After considering the submissions of both parties and perusal of
records, we find that the appellant has given the declaration from the GTA
for non-availment of CENVAT credits on inputs and input services which is
on record and therefore in view of the decisions cited supra, we find that
the appellants being service receiver are eligible for CENVAT credit on the
service tax paid by them. Consequently, we set aside the impugned order
by allowing the appeal of the appellant by relying upon the ratios of the
above said decisions.

(Operative portion of the Order was pronounced
in Open Court on 31/07/2018)

P. ANJANI KUMAR S.S. GARG
TECHNICAL MEMBER JUDICIAL MEMBER
Raja...



