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The present appeal is directed against the impugned order dt.

12/04/2018 passed by the Commissioner(Appeals) whereby the
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Commissioner(Appeals) has rejected the refund of the appellant on time

bar.

2. Briefly the facts of the present case are that the appellant is
registered as a service provider under the category of Information
Technology Software Services. They had accumulated CENVAT credit
and filed refund application on 03/02/2014 in terms of Rule 5 of the
CENVAT Credit Rules, 2004 for the period October 2012 to December
2012 read with Notification N0.27/2012-CE(NT) dt. 18/06/2012 along with
all the documents. Thereafter a show-cause notice was issued to the
appellant proposing to reject the refund claim. Thereafter, after following
the due process, the original authority rejected the refund claim. Aggrieved
by the said order, appellant filed appeal before the Commissioner(Appeals)
who also rejected the refund claim by holding that the claim was filed one
year after end of the quarter. Aggrieved by the Order-in-Appeal, appellant
filed appeal before the Tribunal wherein the CESTAT remanded the case
back to the original authority after holding that the time limit of one year
should be counted from the receipt of foreign exchange. Thereafter in
pursuance of the CESTAT order, appellant filed a letter to process the
refund claim but the adjudicating officer rejected the refund claim again on
time bar. Appellant challenged the Order-in-Original before the
Commissioner(Appeals) who rejected the claim on the ground that the
same has been filed beyond the period of one year from the end of the

quarter.
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3. Heard both sides and perused records.

4. The learned consultant appearing for the appellant submitted
that the impugned order rejecting the refund claim on time bar is not
sustainable in law in view of the Larger Bench decision of the CESTAT in
the case of CCE&ST, Bangalore Vs. Span Infotech India Pvt. Ltd. [2018-
TIOL-516-CESTAT-BANG-LB]. He further submitted that the Larger Bench
was constituted to decide from which date the period of limitation should

start and the Larger Bench in the case cited above has held as under:-

Il 7he definition of relevant date mn Section //5 does nor
specifically cover the case of export of services. [Hence, it Is
necessary 1o mrerprel 1he provisions consuuciively so as o grve s
meanmg such at the obyeciive of te provisions, I.e. lo grant refiund
of unutilized Cenvar credis, is jacilitated. By reference lto the Service
Tax Rules, /994 as well as the successor provisions i.e. the Lxport of
Services Rules, 2005, we note that export of services s completed
only with recepl of the consideration m Joreign excAange.

Consegquently, the date of Foreion nward Remittance Certificate
(FIRC) Is definitely relevant. 7he Hon ble Andiira Fradesth High
Court fuas fheld that the date of receppt of consideration may be laken
as relevant date i1 the case of Hyundar Motors /2075 (39) S\ 7.R._954

(ALY

12 7le related question for consideration is whether the time limit
Is 1o be restricted to the date of FIRC or can be considered from the
end of the guarter. The Tribunal in the case of Sitel lndia Lid
(Supra), fas observed that the relevant date can be taken as the end
of the gquarter in which FIRC is recerved sice the refund clamm is
Jiled for the guarter.

13, Revemue /uas expressed the view that relevant date mn the case
of export of services may be adopled on the same lines as e
amenament carried out m the Notjfication No. 2772002 w.e) /-7-
20/6. Essentially, after this amendment the relevant date is lfo be
considered as the date of receppr of Joreign exchange. While s
DIrOpoSIIIion appears artyaclive, we are also persuaded fo keep i view
the observations of the Hon ble Supreme Court in the case of Vatika
Townsthp (supra), in which the Constitutional Bench fas laid down
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the guideline that any beneficial amenament lo e statute may be

LGrven benefit retrospectively but any provision mposing burden or

l1ability on the public can be viewed only prospectively. Keeping in

view the observations of the Apex Court, we conclide thar m respect

of export of services, the relevant date Jor purposes of deciding the

lme Lt Jor consideration of refund clamms under Rule 5 of the CCR

may be lafen as the end of the guarter mn which the FIRC is recerved,

1 cases where the refund clamms are filed on a guarterly basis.
5. He further submitted that in view of the Larger Bench decision,
the refund claim filed by the appellant is within the period of limitation
because one year should be counted from the last day of the quarter in
which the foreign exchange was received considering the claims to be on
qguarterly basis. He also submitted that the appellants received the
proceeds for the last export invoice on 25/02/2013 and the last date to file
the refund claim should be one year from 31/03/2013 whereas in the
present case the appellant filed refund claim on 03/02/2014 and therefore

in terms of the decision of Larger Bench in Span Infotech India Pvt. Ltd.

case, the refund claim is filed within the due date.

6. On the other hand, the learned AR defended the impugned
order.
7. After hearing both sides and perusal of the Larger Bench

decision of this Tribunal, | find that as per the Larger Bench decision of the
Tribunal, the period of one year should be counted from the last date of the
quarter in which the FIRCs received and in the present case, the FIRCs
received on 25/02/2013 and the last date to file the refund claim was up to

31/03/2014 and the refund claim was filed on 03/02/2014 which is very
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much within the period of one year as per the judgment of the Larger
Bench. In view of this, | am of the view that the issue is squarely covered
by the decision of the Larger Bench and therefore by following the ratio of
the Larger Bench decision, | allow the appeal of the appellant by holding
that the refund claim is within the time. Consequently, the appeal is
allowed and the case is remanded back to the original authority for the
purpose of computation of the claim and sanctioning of the same which
should be done within a period of two months from the date of receipt of
this order.

(Operative portion of the Order was pronounced
in Open Court on 01/01/2019)

S.S GARG
JUDICIAL MEMBER

Raja...



