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2.1.  The issue involved in this appeal is whether the appellant 

has rightly availed the abatement of R&D Cess (for intellectual 

property services) for the services availed from the principal located 

abroad, under Notification No.17/2004-ST dt. 10/09/2004. 

 

2.2.  The appellant was issued show-cause notice dt. 19/03/2007 

proposing to demand service tax on the abatement taken on the 

ground that the holder of intellectual property right(IPR) is the person 

who has the right to transfer or give any other person right to use 

such IPR.  Accordingly, service tax was demanded for extended period, 

under reverse charge mechanism amounting to Rs.1,85,446/- relating 

to the period 10/09/2004 to 31/03/2005. 

 

2.3.  The show-cause notice was adjudicated and in the Order-in-

Original, the Deputy Commissioner held in favour of the appellant 

dropping the proposal in the show-cause notice.  Thereafter appellant 

received notice issued by the Commissioner of Central Excise 

proposing to revise the Order-in-Original on the ground that the stand 

taken by the Deputy Commissioner in dropping the demand is not 

proper.  Consequent to the objections filed by the appellant, the 

learned Commissioner passed Order-in-Revision dt. 26/05/2009 

confirming the demand of service tax of Rs.1,71,297/- + cess and with 

interest and penalty under Section 76.  Being aggrieved, appellant is 

before the Tribunal. 

 

3.  Having considered the rival submissions, we find that the 

issue of liability under reverse charge mechanism has been considered 

by the Hon’ble Bombay High Court in the case of Indian National 

Shipowners Association Vs. UOI [2009(13) STR 235 (Bom.)] wherein it 

has been held that prior to 18/04/2006 when Section 66A was brought 

on statute (for charging tax under reverse charge mechanism), no tax 
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can be demanded under the reverse charge mechanism.  Accordingly, 

this appeal is allowed and impugned order is set aside. 

(Order was pronounced and dictated 
in Open Court on 19/02/2020) 

 

 

(ANIL CHOUDHARY) 

JUDICIAL MEMBER 
 
 

(P. ANJANI KUMAR) 

TECHNICAL MEMBER  
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