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SOMESH ARORA:

The short issue involved in this case is whether, in the facts of
the case, there was an attempt to export or export is involved or
not? The party in this case filed a shipping bill stating the goods to
be Long Viscose Scarves. The shipping bill was filed on 25.04.2011.

On 29.04.2011, before the Let Export Order (LEO) could be granted,



2 C/21/2012

the party itself wrote a letter to the Customs Authorities stating that
they are withdrawing their consignment lying at the port as the
order stands cancelled. The Department does not dispute that this
letter was available with them on record on the date the Show
Cause Notice was issued or during adjudication. Vide impugned
order, penalties of Rs.2,00,000/- under Section 114 and
Rs.1,00,000/- under Section 114AA were imposed on the party on
the premise that there was either an export or an attempt to export,
the goods which were mis-declared as the Scarves were not of the
nature or value which were declared. The party pleaded that there
was no attempt to export which is evident as they have withdrawn
the consignment even before it could be processed for the Let
Export Order and there is no document evidencing that export has

been cleared by the Department, as per records.

2. We have considered the adversarial submissions, including the
facts and the circumstances of the case. We are of the view that
neither the export was done, nor an attempt was completed as the
Department had the letter of withdrawal with it. As the export did
not take place, nor any Let Export Order given, similarly there was
no attempt to export. Export was aborted by the party itself who
wrote the letter and informed the Customs Authorities, thus there
cannot be considered an attempt present. As Department in the face

of such withdrawal would not have cleared the goods for export.
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3. In view of the facts and circumstances of this case, we find
that there is no violation involved as neither there is an export nor is

any attempt to export was made.

4, In view of the above said position, the order of the lower
authority is set aside. Accordingly, the appeal is allowed with

consequential relief, if any, as per law.

(Dictated and pronounced in the open court)

(SOMESH ARORA)
MEMBER (JUDICIAL)

(P. ANJANI KUMAR)
MEMBER (TECHNICAL)

PK



