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S.S.GARG:

The present appeal is directed against the impugned order
dated 23.05.2018 passed by the Commissioner (Appeals), whereby
the learned Commissioner (Appeals) dismissed the appeal of the
appellant on time barred without considering the submissions of

appellant on merits.
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2. Briefly the facts of the present case are that the appellant is
engaged in the manufacture of Built-up Steel Girders by classifying
under chapter sub-heading 73081000 of the First schedule to the
Central Excise Tariff Act, 1985. The appellant has been availing area
based exemption in terms of Notification No. 56/2002-CE dated
14.11.2002 by way of self-credit refund of the duty paid through
PLA. The department, during the audit raised the objection that the
appellant has inflated the assessable value by merging the expenses
incurred on account of freight in assessable value, with the intention
of taking higher refund under the said notification by paying the
higher amount of duty. On these allegations, a show cause notice
dated 01.04.2009 for recovery of erroneous refund of Rs.
1,84,092.64/- along with interest under para 2A(g) of the said
Notification read with Section 11A & 11AB of the Act was issued and
also proposed penalty under Rule 25 of the Act. The adjudicating
authority vide its Order-in-Original dated 27.03.2015 confirmed the
demand of Rs. 1,84,092.64 erroneously refunded and ordered
recovery of the same along with interest and also imposed equal
penalty under Rule 25 read with section 11AC of the Act. Aggrieved
by the said order, the appellant filed the appeal on 27.11.2017
which was dismissed as time barred by the impugned order. Hence,

the present appeal.

3. Heard both the parties and perused the material on record.

4., Learned counsel submits that the impugned order dismissing

the appeal of the appellant on time barred is not sustainable in law
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as the same has been passed by ignoring the fact that the Order-in-
Original was received by the appellant on 04.10.2017 from the
superintendent Central Taxes & GST Range-I. Samba at their head
office at House No. 20, Sector 6, Panchkula, Haryana on
07.10.2017. He further submits that thereafter they have filed the
appeal before the Commissioner (Appeals) on 27.11.2017 which is
within the period of limitation prescribed under Section 35 of the
Central Excise Act, for filing the appeal before the learned
Commissioner (Appeals). He further submits that the appellant had
never received the Order-in-Original and the department never sent
the order to the present premises of the appellant and when the
letter dated 04.10.2017 was received for recovery of arrears by the

Superintendent then he came to know about the Order-in-Original.

4.2 The learned counsel further submits that in support of his
submissions, the appellant also filed their sworn affidavit before the
learned Commissioner stating that they have never received the
show cause notice, the hearing notice as their unit was lying closed
since, 2009. He further submits that the Department was aware of
the address of the appellant because this recovery notice has also
been served on the same address. He further submits that the
department has not been able to establish on record that show
cause notice, hearing notice as well as the Order-in-Original was
served on the appellant. He further submits that principle of natural
justice have been violated by the department and not serving the

show cause notice, hearing notice as well as the Order-in-Original.
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He has prayed that the matter may be remanded back to the

learned Commissioner (Appeals) to decide the matter on merits.

5. On the other hand, leaned AR reiterated the findings of the
impugned order and submits that in this case, the commissioner
(Appeals) has dismissed the appeal of the appellant on time barred
because there was substantial amount of delay of 977 days in filing
the appeal before the Commissioner (Appeals) which is outside the
purview of the powers of the Commissioner (Appeals) for

condonation.

6. After considering the submissions of both the parties and
perusal of the material on record, we find that it is a fact that the
present unit was lying closed since 2009 which has been stated in
the Sworn affidavit before the Commissioner. We also find that the
department has not been able to prove on record as to the service
of the show cause notice, hearing notice as well as Order-in-Original
to the appellant. We also note that when the appellant received the
recovery notice dated 04.10.2017 from the superintendent, Central
Taxes & GST Range-I Samba (J&K) on 07.10.2017 then they came
to know about the Order-in-Original and filed the appeal on
27.11.2017 which is within the period of two months as prescribed

under Section 35F of the Central Act.

7. Since, the appeal before the Commissioner (Appeals) was
within time from the receipt of the copy of the Order-in-Original,
therefore dismissing the appeal on time bar is not sustainable in

law; hence we set aside the impugned order and direct the
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Commissioner (Appeals) to decide the matter on merits within a

period of two months from the receipt of certified copy of this order.

8. Accordingly, the present appeal is disposed of by way of

remand.

(Operative part of the order pronounced in the open court)
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