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The Revenue has filed this appeal against the impugned order.

2. The facts of the case are that the respondent-assessee is located in the
State of Jammu and Kashmir and availing benefit of exemption Notification No.
56/2002-CE dated 14.11.2002. As per the said Notification, the Respondent is
availing Cenvat credit on inputs and paying duty through PLA after exhausting
Cenvat credit availed by them and the same is admissible as refund to the

Respondents. The refund claim of the Respondent initially sought to be
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rejected on the ground that the assessee has availed Cenvat credit of basic
excise duty for payment of Education Cess and Higher Education Cess. The
other issue is, the Respondent is not entitled to claim refund of Education
Cess/ Higher Education Cess in terms of Notification No. 56/2002-CE dated
14.11.2002 and they were required to pay duty as per CAS-4, as they have
been clearing goods to their sister unit. As the Respondent have paid less
duty, they required to pay more duty on which they have to pay interest to the
intervening period. Therefore, the refund claim filed by the Respondent was
entertained and the differential interest for the intervening period was
adjusted without issuance of the show cause notice. The matter was
adjudicated and the demand was confirmed. On appeal before Commissioner
(Appeals), the order of adjudicating authority was set-aside, against the said

order the Revenue is before us.

3. Heard the parties and considered the submissions.

4, On hearing the parties following issues emerges are:

(N Whether the Respondent can utilise basic excise duty for payment

of education cess/higher education cess or not?

() Whether the Respondent is entitled to claim refund of Education
Cess/Higher Education Cess paid in cash, in terms of Notification No.

56/2002-CE dated 14.11.2002 or not?
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() Whether the interest for the intervening period can be
demanded/adjusted or recovered from the Respondent, without

issuance of the show cause notice.

Issue No. |

The issue of payment of education cess/higher education cess through
basic excise duty has been decided in the case of Hon’ble High Court of
Gauhati in the case of Union of India Vs. Kamakhya Cosmetics &
Pharmaceutical Pvt. Ltd. reported in 2015 (323) ELT 33 (Gau.) wherein the
Hon’ble High Court has held that basic excise duty can be utilised for payment
of education cess/ higher education cess. Therefore, we answer issue (l) in

favour of the Respondent.

Issue No. Il

The issue of refund of education cess/higher education cess has been
dealt by the Hon’ble Apex Court in the case of SRD Nutrients Pvt. Ltd. vs. CCE,
Guwahati- 2017 (355) ELT 481 (SC), wherein the Hon’ble Apex Court held that
the Education Cess/higher education cess arises on account of payment of
duty, therefore, the refund claim is admissible of education cess/ higher
education cess in terms of Notification No. 56/2002-CE dated 14.11.2002.

Therefore, we answer the Issue No. (ll) in favour of the Respondent.

Issue No. Il

Whether, without issuance of the show cause notice, the demand of
interest can be recovered/adjusted by the Revenue. We find that for demand
of interest a show cause notice is required to be issued and the same has not

been issued to the Respondent and the said issue has been held by this
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Tribunal in the case of Punjab National Bank Vs. CC, Chandigarh-I vide Final
Order No. A/60094/2017 dated 17.01.2017, wherein this Tribunal has held
that the show cause notice has not been issued for demand of interest,
therefore, question of payment of interest does not arise. In that
circumstances, we hold that the interest cannot be recovered from the
Respondent without issuance of the show cause notice. Further, we find that
the issue is of short payment of duty on the premises that as the goods had
been cleared to their sister unit and they are required to pay duty as per CAS-
4, we take note of the fact that whatever the duty could have been paid by the
Respondent is entitled to refund of the same. In that circumstances, it is a
revenue neutral situation, therefore, on that account also payment is of
interest is not required to be adjusted by the authorities below, therefore, the

Issue No. lll is also answered in favour of the Respondent.

5. In view of the above discussion, as all the issues have been answered in
favour of the Respondent. Therefore, we do not find any merit in the appeal

filed by Revenue and the same, dismissed.

(Order dictated and pronounced in the court)

Anil G. Shakkarwar Ashok Jindal
Member (Technical) Member (Judicial)



