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FINAL ORDER NO: 62435 / 2018

Per Ashok Jindal:
The Revenue is in appeal against the impugned order wherein
the Id. Commissioner (A) dropped the penalty against the

respondent.

2. The facts of the case are that the respondent were
manufacturing densified wood and classifying as plywood following
under Chapter Heading No. 4412 instead of densified wood which
classified under 4413. In these set of facts, some enquires were
conducted at the end of the respondent which they have clarified

during the course of investigation itself by they are classifying the
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same under chapter heading 4412 instead of 4413. After discussion
with the Department, it was accepted by the respondent that correct
classification is 4413 and paid the differential duty along with
interest. Thereafter, a show cause notice was issued to the
respondent to demand differential duty along with interest and to
impose penalty under Rule 25 of the Central Excise Rules, 2002. The
matter was initially adjudicated and demand was confirmed along
with interest and penalty under Rule 25 was also imposed. On
appeal, the Ld. Commissioner (A) confirmed the demand along with
interest but dropped the penalty against the respondent. Against the
order of dropping the penalty against the respondent, the Revenue

is in appeal.

3. The Ld. AR submits that as respondent has intentionally
classified their goods as plywood under chapter heading 4412

instead of 4413 as densified goods, therefore, penalty is imposable.

4. None appeared on behalf of the respondent nor any request
for adjournment has been received. Considering the gravity of the

matter, the appeal is taken up for disposal.

5. Heard the Id. AR and perused the record.

6. On going through the show cause notice, I found that certain
queries were made with the respondent during the course of
investigation itself and the respondent has clarified while they are
classifying their goods under chapter heading 4412 as plywood
instead of classifying 4413 as densified goods and it was alleged in
the show cause notice, the respondent has wrongly classified the

goods, therefore, differential duty sought to be recovered along with
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interest and proposal was made under Rule 25 of the Cenvat Credit
Rules, 2002 to impose penalty. To impose penalty under Rule 25 of
the Central Excise Rules, 2002, the provisions of Section 11AC of
the Act are required to be complied with. As in the show cause
notice, there is not such allegation of fraud, collusion, wilful
statement, suppression of fact or having intention not to pay duty
under the Act or rules. In that circumstances, provisions of Rule 25
of Central Excise Rules, 2002 are not attracted to the facts of this
case. Moreover, in the show cause notice itself, it has been alleged
that the appellant has wrongly classified their goods. In that
circumstances, no penalty is imposable on the respondent,
therefore, I do not find any infirmity in the impugned order, the

same is upheld.

In result, the appeal filed by the Revenue is dismissed.

(Dictated and pronounced in the open court)

Ashok Jindal
Member (Judicial)
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