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FINAL ORDER NO.  63292/2018 

 

Per Ashok Jindal : 
 

 The appellant is in appeal against the impugned order seeking 

immunity from interest and penalty under Section 78 of the Finance 

Act, 1994. 

2. The facts of the case are that the appellant was engaged in the 

activity of providing Manpower Recruitment Agencies service and for 

October 2004 to September 2009, the appellant collected service tax 

on the commission part of the service provided by them but did not 

pay service tax thereon with the department.  Later on, during the 

course of audit, it was found that the appellant is required to pay 

service tax on whole of the amount i.e. service tax + wages, 

thereafter the appellant paid the service tax but did not pay any 

interest.  Accordingly, a show cause notice was issued to the 
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appellant demanding service tax and appropriation of the amount 

already paid along with interest and to impose the equivalent penalty 

under Finance Act, 1994.  The matter was adjudicated and the 

demand of service tax was confirmed along with interest. The amount 

already paid has been appropriated. Penalty was also imposed on the 

appellant. Against the said order, the appellant filed the appeal before 

the Commissioner (Appeals) who uphold the adjudication order.  

Against the order of Commissioner (Appeals), the appellant is before 

me and praying for waiver of interest and penalty. 

3. Ld. Counsel for the appellant submits that the appellant was 

ignorant and on pointing out, the appellant immediately paid the 

service tax, therefore, the interest and penalty be waived.  

4. Heard the parties and considered the submissions. 

5. Considering the facts that during the impugned period, the 

appellant was collecting service tax and not paying the same with the 

department, therefore the appellant cannot claim any immunity from 

this Tribunal. Further, in the interest of justice, I find that the show 

cause notice has been issued on 08.01.2013 for the period October 

2004 to September 2009. Therefore, the penalty for the extended 

period on the appellant is not sustainable. 

6. In these terms, penalty for the period of limitation equal to 

service tax is confirmed and the appellant is also liable to pay interest 

for the impugned period. 

7. The appeal is disposed off in above terms. 

 (Dictated and pronounced in the open court) 

 (Ashok Jindal) 

  Member (Judicial)  

 
RAS’ 


