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FINAL ORDER NO.  63566/2018 

 

Per Ashok Jindal : 
 

 The appellant is in appeal against the impugned order wherein 

the refund claim has been rejected on the ground of unjust 

enrichment by authorities below. 

2. The facts of the case are that the appellant is a service provider 

to Garrison Engineer (MES,) Faridkot, which is the part of the Ministry 

of Defence.  As per the Section 102 of the Finance Act, 1994, the 

service tax on the services provided to the Ministry of Defence 

became exempt retrospectively. As the appellant was not required to 

pay the service tax on the services provided by them, therefore, they 

filed the refund claim of the service tax paid on the services provided 
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to the Ministry of Defence.  As the Ministry of Defence paid the 

service tax to the appellant at the time of providing of the services, 

therefore, the refund claim was rejected on the ground of unjust 

enrichment as the appellant has passed on the burden of service tax 

on the service recipient. Against the said order, the appellant is 

before me. 

3. Ld. Counsel for the appellant submits that although they have 

recovered the service tax from the service recipient but the Ministry 

of Defence vide  their letter 17.10.2016 directed the appellant to file 

the refund claim on their behalf and requested that the refund 

sanctioned be credited to their account i.e. in the account of service 

recipient.  In these circumstances, it is prayed by the Ld. Counsel 

that the refund claim may be sanctioned. He further submits that as 

the appellant is not required to pay the service tax, therefore, the 

interest paid by the appellant is required to be refund to them. 

4. On the other hand, the Ld. A.R. reiterated the impugned order.  

5. Heard the parties and considered the submissions. 

6. On careful consideration of the submissions made by both the 

sides, as per Section 11B(2)(e), the person who has borne the tax, 

can file the refund claim.  Admittedly, this refund claim has been filed 

by the appellant on persuasion of the service recipient vide letter dt. 

17.10.2016.  The said letter is extracted herein below for better 

appreciation of the facts of the case: 
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On going through the letter dt. 17.10.2016, I find that the service 

recipient has directed the appellant to file refund claim on their behalf 

under section 11B(2)(e) of the Central Excise Act, 1944.  In these 

circumstances, the refund of the service tax paid by the appellant for 

which no service tax is payable, the appellant is entitled to file the 
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refund claim on behalf of service recipient.  As the appellant has paid 

the said amount of the service tax from the service recipient and as 

per the request of the service recipient, the same is required to be 

deposited in the account of service recipient. Therefore, the said 

refund is to be given to the service recipient only.  In these 

circumstances, I hold that the service recipient is entitled for the 

refund of the service tax amount.  As it has been held that the 

service recipient is entitled for refund claim, therefore the appellant is 

directed to provide the details of the service recipient so the refund 

claim be sanctioned. The adjudicating authority is directed to deposit 

the amount of refund in the account of the service recipient with the 

further 30 days. 

7. Further I find that the appellant has claimed the refund of 

interest paid by them on late payment of the service tax. I have gone 

through the application for refund filed by the appellant. In the 

application of refund, the appellant has not claimed the refund of any 

interest; therefore, refund claim of interest cannot be entertained at 

this stage. 

8. Further, I find that at the time of payment of service tax with a 

delay, the appellant was required to pay service tax. In these 

circumstances also, the appellant can not claim the refund of interest. 

9. In result, the appeal is partly allowed as discussed hereinabove. 

(Dictated and pronounced in the open court) 

 (Ashok Jindal) 
  Member (Judicial)  

 

 
RAS’ 


