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FINAL ORDER NO. 60009/2019
Per : Ashok Jindal
The appellant is in appeal against the impugned order when
refund claim has been rejected as time barred in terms of Section

11B of Central Excise Act, 1944.

2. The facts of the case are that the appellant was engaged in
transportation of potatoes (agriculture product) and was paying
service tax on transportation service which was not liable to be paid
by them. Later on realization, the appellant filed the refund claim for
the period 01.03.2013 to 13.11.2014 on 05.01.2015, the refund
claim which pertains to the period within limitation was sanctioned
but remaining refund claim was rejected on the ground that barred by

l[imitation in terms of Section 11B of the Act.
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3. Both sides referred rival contentions that refund claim is
governed by section 11B of the Act, but the issue has been examined
by the Hon’ble Delhi High Court in the case of National Institute of
Public Finance and Policy Vs. Commissioner of Service Tax
vide its order dt. 23.08.2018, after the decision of the Larger
Bench of this Tribunal in the case of M/s Veer Overseas Ltd order
dt. 27.03.2018 and after considering the said decision, this Tribunal
in the case of M/s Radiant Textiles Ltd. vide its final order dt.
02.11.2018 observed as under:-

"5. I have gone through the judicial pronouncements relied

upon by the Ld. AR. All these judicial pronouncements

pertains either the old rules or the order of this Tribunal

but the appellant has produced the latest decision on the

Hon’ble Delhi High Court dated 23.08.2018 the Ilatest

decision on the issue, therefore, I following the decision of

the Hon’ble Delhi High Court in the case of National

Institute of Public Finance and Policy (supra) and hold that

for the refund claim of service tax which were not required

to pay by the appellant, the provision of Section 11B of the
Central Excise Act, are not applicable.

In that circumstances, I set aside the impugned order and
allow the appeal with consequential relief, if any.”

4. In view of the above, I hold that the refund claim filed by the
appellant is not barred by limitation in terms of Section 11B of
Central Excise Act, 1944. Therefore, the impugned qua reject order of

refund claim is set aside.

5. In result, the appeal is allowed with consequential relief, if any.

(Order dictated and pronounced in the court)

Ashok Jindal
Member (Judicial)

Kailash



