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PER ASHOK JINDAL:

The Revenue is in appeal against the impugned order, wherein
the learned Commissioner (Appeals) has allowed the refund claim of
the respondent under Rule 5 of the Cenvat Credit Rules, 2004 for
export of the goods for lying unutilized Cenvat credit in their cenvat
credit account. The case of the Revenue is that the refund claim is
barred by limitation as the same has not been filed within one year
from the date of export in terms of Section 11B of the Central Excise
Act, 1944, Under Rule 5 of the Cenvat Credit Rules, 2004, the
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refund claim is required to be filed after the end of the quarter within

one year. Therefore, the Revenue is in appeal.
2. Heard the parties.

3. Considering the fact that the identical issue has been decided
by this Tribunal in respondent’s own case vide Final Order No.
447/2016-CHD dt. 25.04.2016, wherein this Tribunal has held as
under:-

"5. Further, I find that the issue of limitation was never raised
in the show cause notice and the respondent was not given
any chance to contest the said issue. Further, I observe that
the provisions of Section 11B of the Act are not applicable to
the facts of this case. In these circumstances, the issue of
limitation is also decided against the Revenue.”

4, In view of the above decision, I do not find any infirmity in the

impugned order; accordingly, the same is upheld.

5. In result, the appeal filed by the Revenue is dismissed. Cross

objection filed by the respondent is also disposed off in above terms.

(Dictated and pronounced in the open court)

(ASHOK JINDAL)
MEMEBR (JUDICIAL)

RA_Saifi



