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PER ASHOK JINDAL:

The appellant is in appeal against the impugned order seeking
leniency from this Tribunal for reduction in redemption fine and

penalty.

2. The facts of the case are that the appellant obtained the EPCG
licence to import machines duty free and accordingly, by bill of entry
for importation of five machines having declared value of
Rs.41,76,097.50, the total duty on the said goods were payable as
Rs.10,79,625.30 out of which the appellant paid a duty of
Rs.1,29,042/- in cash and rest of the duty of Rs.9,50,583.30 was

foregone under EPCG. When the goods were examined, it was found
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that the same were old and used whereas as per EPCG they were

required to import new machines.

3. In view of the above, the appellant paid the duty of
Rs.9,50,583.30 and got release the goods. As the goods were not
found as declared, therefore, they were liable for confiscation and
redemption fine of Rs.10 lakhs was imposed for release of the goods.
A penalty of Rs.1 lakh was also imposed under Section 112(a) of the
Customs Act, 1962. The said order was challenged by the appellant
before the Ld. Commissioner (Appeals), who dismissed their appeal.

Hence, the appellant is before me.

4, The Ld. Counsel for the appellant submits that the appellant
was not known whether the goods were old and used. In fact, they
have made the payment for new machines and they came to know
only at the time of examination of the goods. Therefore, the appellant
is under bonafide belief took the benefit of EPCG scheme, but when it
was found that the goods are old and used, the appellant has
foregone the benefit of EPCG scheme and paid the duty. In that
circumstance, the appellant is a bonafide importer of the impugned

goods; therefore, redemption fine and penalty are to be reduced.

5. On the other hand, the Ld. A.R. opposes the contention of the
Ld. Counsel and submits that in this case, if the goods were not
examined, the appellant has could enjoyed the benefit of EPCG
scheme for purchase the old and used machines. Therefore, the
redemption fine imposed on the appellant is only tune to the margin
of profit. In that circumstance, the appellant is not required to any

leniency for imposition of redemption fine and penalty.
6. Heard the parties and considered the submissions.

7. It is a fact on record that the goods were found mis-declared at
the time of examination thereof; therefore, the authority below has
rightly confiscated the goods and had liable for confiscation. Now only
issue remains with the quantum of redemption fine and penalty
imposed on the appellant. I find that the margin of profit has been

imposed as redemption fine on the appellant. On the other side, the
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appellant has to pay the duty for the impugned goods being bonafide
purchaser. In that circumstance, the redemption fine is reduced to
Rs.5 lakhs and the appellant is not required to any leniency for
imposition of penalty. Therefore, penalty imposed of Rs.1 lakh is

confirmed.

8. The appeal is disposed off, in the above terms.

(Dictated and pronounced in the open court)

(ASHOK JINDAL)
MEMEBR (JUDICIAL)

RA_Saifi



