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The appellant is in appeal against the impugned order wherein
the penalty has been imposed on the appellant they are also
challenging the demand confirmed against the appellant under Rule 6
of Cenvat Credit Rules, 2004.
2. The facts of the case are that the appellant is located in the
state of Jammu & Kashmir and manufacturing the Generator Sets.
The generator sets are dutiable, but they are exempt under
Notification No. 12/2012-CE dated 17.03.2012 for clearing goods to
certain class of buyers. The case of the Revenue is that as the

appellant is manufacturing dutiable as well as exempted goods and



not maintaining separate account of inputs/input services for
manufacturing of dutiable as well as exempted goods, therefore, they
are liable to pay an amount equal to 6% of the value of exempted
goods cleared by them under Rule 6(3) of Cenvat Credit Rules, 2004.
In these terms, the demand was raised against the appellant by way
of issuance of show cause notice dated 08.06.2016 for the period June
2013 to June 2014.

3. The Ld. Counsel for the appellant submits that the factum of
clearing goods duty free were brought in the knowledge of the
department on 29.04.2014 through a letter and thereafter audit was
conducted in November 2015 and SCN has been issued in June 2016,
therefore, the SCN is barred by limitation. He also submitted that it is
a revenue neutral situation as they are located in the state of Jammu
and Kashmir if they are required to reverse the cenvat credit on
exempted goods cleared by them then they were required to pay
higher duty from the PLA and the same shall be entitled for refund.
Therefore, there was no malafide intention of the appellant, in that
circumstances, the extended period of limitation is not invokable.

4, On the other hand, the Ld. AR supported the impugned order
and submits that it is an admitted fact that the appellant is clearing
dutiable as well as exempted goods and is not maintaining separate
account for the same. The same was came in the knowledge of the
department in November 2015, when the audit was conducted and the
SCN has been issued in June 2016, therefore, the malafide of the
appellant has been proved. Hence, the extended period of limitation
is applicable to the facts of this case.

5. Heard the parties.



6. On hearing the parties, I find that the core issue in the matte is
whether the provision of Rule 6 of Cenvat Credit Rules, 2004 is
applicable to the facts of this case or not?

I find that on the provision of Rule 6(3) is applicable when
assessee is manufacturing dutiable as well as exempted goods and not
maintaining separate account for inputs/input services with regard to
exempted as well as dutiable goods. Admittedly, the goods
manufactured by the appellant i.e. Generator Sets are dutiable, it is
only at the time of clearance (if the said goods are cleared to a certain
group of buyers who are entitled to claim exemption under Notification
No. 12/2012-CE dated 17.03.2012 to purchase the goods duty free)
the appellant did not pay duty. In that circumstances, I hold that the
provision of Rule 6 of Central Credit Rules, 2004 are not applicable to
the facts of the case as the appellant is manufacturing only dutiable
goods, therefore, the question of payment of the amount @8% of the
goods cleared duty free does not arise. In that circumstances, I do
not find any merit in the SCN as well as in the impugned order.
Accordingly, the impugned order is set-aside and allow the appeal
with consequential relief, if any.

(Dictated & pronounced in the Court)

(Ashok Jindal)
Member (Judicial)



