CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
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REGIONAL BENCH - E-Hearing

Service Tax Appeal No. 60358 of 2020

(Arising out of Order-in-Appeal No. APPL.PKL/COMMR/38/2020-21 dated
02.09.2020 passed by the Commissioner (Appeals), Panchkula)

M/s Verma Brothers ... Appellant
(660 Police Line Area town park, Hisar, Haryana,
125001)
VERSUS
C.C.E. & S.T., Rohtak ... Respondent

(Pacific City Centre, IInd Floor, Near Jat Bhawan, Delhi
Road, Rohtak, Haryana, 124001)

APPEARANCE:

Shri Vikrant Kackria, Advocate for the Appellant
Shri M.S. Dhindsa, Authorised Representative for the Respondent

CORAM: HON’'BLE MR. ASHOK JINDAL, MEMBER (JUDICIAL)

FINAL ORDER NO. 60412 of 2020

DATE OF HEARING: 01.12.2020
DATE OF DECISION: 01.12.2020

PER ASHOK JINDAL:
The appellant is in appeal against the impugned order, wherein

the refund claim of Rs. 36,24,372/- has been rejected. This is the

second round of litigation.

2. The facts of the case are that the appellant is engaged in
providing works contract service to Garrison Engineers (MES) a unit
of Department in Ministry of Defense who is not engaged in any
commercial activity. Prior to 01.04.2015, the said service was
exempted from service tax vide entry No. 12(a) of Mega Exemption

Notification No. 25/2012-ST dated 20.06.2012, the said entry was
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withdrawn vide Notification No. 06/2015-ST dated 01.03.2015 and
the above mentioning construction services became taxable with
effect from 01.04.2015, subsequently, vide Notification No. 09/2016-
ST dated 01.03.2016, the said entry was again inserted thereby
exempting the service tax providing in relation to construction of non-
commercial Govt. building from whole of service tax retrospectively.
In view of this, the appellant filed refund claim of Rs. 36,21,372/- on
07.11.2016 for the service tax paid in respect of works contract
relating to the services provided for construction of Non-Commercial
building pertains to Garrison Engineers (MES) a unit in Ministry of
Defense the period March, 2015 to December, 2015. Initially an
amount of Rs. 3,50,746/- for the period March, 2015 was rejected as
time barred and the refund claim of Rs.32,70,626/- was sanctioned
but was credited to Consumer Welfare Fund being hit by unjust and
enrichment. The said order was challenged before the Ld.
Commissioner (Appeal) by the appellant who allowed the refund claim
of Rs. 32,70,626/- to the appellant holding that the said amount be
given back to the appellant who will in turn refund the same to the
military or the in the bank account of the M/s Garrison Engineers
(MES) Ministry of Defense. The amount of Rs. 3,50,746/-was rejected
as time barred. Against the order of sanctioning refund claim, the
revenue filed an appeal before this Tribunal and against the order of
holding the refund of Rs. 3,50,746/- as time barred an appeal has
been filed by the appellant. The appeal filed by the Revenue was
dismissed by this Tribunal under litigation policy Vide Final Order No.
A/61032/2019 dated 20.11.2019 and the appeal of the appellant was
allowed holding that refund claim cannot be held time barred and the
appellant is entitled to claim of the amount paid for the period March,

2015. The Department did not file appeal against any of the orders of
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this Tribunal, before the Hon’ble High Court or the Hon’ble Supreme
Court. Thereafter, the appellant made a request to the Assistant
Commissioner to refund the amount. The adjudicating authority
instead of complying the direction of Commissioner (Appeals) as well
as this Tribunal transferred the whole of the amount of Rs.
36,21,376/- to the Consumer Welfare Fund holding that the same is
hit by the principle of unjust enrichment. An appeal against the said
order was filed before the Ld. Commissioner (Appeals) was also

dismissed. Hence, this appeal.

3. The Ld. Counsel for the appellant submits that the order of
Adjudicating Authority as well as Commissioner (Appeals) is illegal as
Commissioner (Appeal) as himself held in the earlier round that the
refund is admissible and the same may be transferred directly to the
Garrison Engineers (MES) and the said order has attained finality as
against the said order appeal filed by the Revenue before this
Tribunal has been dismissed and the said order has not been
challenged. Therefore, in subsequent round of litigation, the
Commissioner (Appeals) has taken contrary view which is not

permissible under the law.

4., He further submitted that a similar issue came up before this
Tribunal in the case of M/s A.P. Enterprises Vs. C.C.E & S.T.
Panchkula and this Tribunal Vide Final Order No. 63567/2018 held
that the said amount of the refund is payable in the account of
service recipient directly and the said order has been accepted by the
Revenue. In That circumstances, the impugned order is to be set

aside and refund claim be allowed along with interest.

5. On the other hand, the Ld. AR drew the attention to the

impugned order as well as of the adjudication order saying that this
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refund claim has been filed by the appellant who has failed to pass
barred by unjust enrichment as it is an admitted fact that the
appellant has collected the service tax from the service recipient.
Further, the service recipient has not filed the refund claim, in that
circumstances, the authorities below has rightly held that the amount

of refund is to be transferred to Consumer Welfare Fund.

6. Heard both side, considered the submissions.

7. In this case, it an admitted position that in the earlier round of
litigation this Tribunal has held that the refund claim is not barred by
limitation and the order of the Ld. Commissioner (Appeals) dated
12.03.2019 passed in earlier round of litigation was upheld by
dismissing the appeal filed by the Revenue under the litigation policy.
The Revenue came with an application for rectification of mistake on
the ground that the appeal cannot be dismissed under litigation policy
as it involves a substantial question of law, therefore, the order dated
20.11.2019 be recalled. The said application for rectification of
mistake has been dismissed. Moreover, while passing the order by
this Tribunal on 20.11.2019, the Ld. AR Shri M.S. Dhindsa was
present in the court and he did not raise any issue with regard to that
appeal cannot be dismissed under litigation policy, as the issue is of
substantial question of law. Moreover, it is seen that the issue
involved in the matter has been dealt by this Tribunal in detail in the
case of M/s A.P. Enterprises Vs. C.C.E & S.T. Panchkula (Supra)
therefore, no substantial question is involved. Accordingly, the
application for rectification was dismissed. In that circumstances, it is
to be seen that whether the refund claim is hit by barred of unjust

enrichment or not?
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8. Admittedly, the issue involved in the matter has been dealt by
this Tribunal, in the case of M/s A.P. Enterprises Vs. C.C.E & S.T.

Panchkula (Supra) Wherein this Tribunal observed as under:

"6. Considering the fact that the service recipient vide their letter dt.
22.10.2016 has directed the appellant to file the refund claim of service
tax borne by them and refund claim is to be sent in the account of service

recipient directly only. The said letter is extracted herein below for better

appreciation of the facts of the case:

REGISTERED
Tele (Civil): 01792-272107 Garrison Engineer

ShimiaHills

Kasauli-173204

No. 8094/CE CHZ/SHJ-12/2014-151 /40 IE8 &_;__, Oct 2016

M/s A_P. Enterprises
i 1333, Sector 10
Panchkula (Haryana)

Dear Sir(s),

1. An amount of Rs. 8,36,775/- towards service tax has been reimbursed to you by this office against CA No. CE
CHZ/SHJ-12/2014-15, as per the details given below:-

(a) Vide Vr No. 27/1111/BR dt 18 Nov 2015 Rs. 5,15,720.00/-.

(b) Vide Vr No. 27/1191/BR dt 19 Mar 2016 Rs. 2,78,025.00/-

{c) Vide Vr No. 27/1008/BR dt 11 May 2016 Rs. _43,030.00/-
Total Amount Rs. 8,36,775.00/-

2, As per E-in-C's Branch instructions exemption of service tax fo govt works which was existing tiil Union Budget
2015-16 but withdrawn In budget 2015-16, has been restored for the contracts concluded prior to 01 Mar 2015, Therefore
senvice tax paid on such contracts can be get refunded but refund has to be claimed within 08 Months of President’s accent to
the finance bill, Since, President’s accent to finance bill has been obtained on 14 May 2016, the claim refund has o be mads
before 14 Nov 2016.

K3 In view of the above you are hereby requested to apply for refund of service tax from senvice tax depariment latest by
29 Oct 2016 endorsing a copy to this office and get the same credited in favour of GE S/H Kasauli, otherwise action to recover
the amount from you from your dues will be taken in terms of condition — 67 of |1AFW-2249,

4, Please note that you will process refund cases to the Service Tax Deptt. While processing refund, you will intimate
clearly that this amount has already been relmbursed to you from GE S/H Kasauli and that the refund be directly credited to
the A/C of the GE S/H Kasauli. The A/C No. of the GE S/H Kasauli shall be intimated by you and requisite NOC/affidavit for
transfer of refund to the GE's A/C shall also be submitted in the specified form of Service Tax Deptt.

§. A copy of above documents shall be given by you to this office alongwith affidavits containing the declaration that if
the Service Tax Deptt. does not accept your request for refund directly to GE S/H Kasauli, but the refund is made fo the
confractor (you), then you will deposit the amount in Govt Treasury/ (GE S/H Kasauli A/C) within seven days of receipt of
refund failing which you will be liable for disciplinary action,

6. The responsibility of timely processing of the refund with Service Tax Deptt. shall be with the Contractors. (the
deadline is approaching fast)

3 Account No. of GE S/H Kasauli with SBP Kasauli is 55091243074 and IFSC Code is STBP0000122.
8. Please acknowledge receipt and take immediate necessary action as stated above.

Yours faithfu
(Prabhakar N JIDSE)

EE
t}/&anison Engineer
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On going through the said letter, I find that in terms of Section 11B(2)(e),
the person who has borne the tax, can file the refund claim. Therefore, the
service tax in the impugned matter paid by the appellant is required to be
refunded to the service recipient directly. In these circumstances, I hold
that the refund of service tax paid by the appellant cannot be rejected.
Therefore, I sanctioned the refund claim, but the same is payable in the
account of service recipient directly. Therefore, the appellant is directed to
provide all the details of the service recipient required for sanctioning the
refund claim. If already provided by the appellant, the adjudicating
authority shall sanction the refund claim to the service recipient directly

within 30 days from the receipt of this order.

7. In view of the above discussion, the impugned order is set aside.

8. In result, the appeal is allowed.”
As the issue has been settled that in such a cases, the refund claim is
to be given directly to the service recipient i.e Garrison Engineers
(MES), therefore, the refund claim is allowed along with interest after
three months from the date of filing the refund claim till its realization
as held by the Hon’ble Apex Court in the case of Ranbaxy
Laboratories Ltd. Vs. Union of India reported in 2011 (273)

E.L.T. 3 (S.C),.

9. In view of this, the appeal is allowed with consequential relief.

(Dictated and pronounced in the open court)

(ASHOK JINDAL)
MEMBER (JUDICIAL)

kailash



