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PER ASHOK JINDAL: 
 

 The appellant is in appeal against the impugned order wherein 

demand of service tax has been confirmed on account of short levy or 

not paid for the period 2012-13 and 2013-14 by invoking the 

extended period of limitation. 

2. The ld. Counsel for the appellant without going into merit of the 

case submitted that the audit was undertaken for the impugned 
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period on 28.03.2014 and 02.04.2014 and no such queries were 

raised for short levy or not paid service tax from the appellant as per 

the impugned order. But the show cause notice has been issued to 

them on 21.04.2017 by invoking the extended period of limitation 

which is highly barred by limitation; therefore, the show cause notice 

is not sustainable. 

3. On the other hand, the ld. A.R. relied on the decision of the 

Larger Bench of this Tribunal in the case of Nizam Sugar Factory vs. 

Collector of Central Excise, Hyderabad – 1999 (114) ELT 429 (Tri. LB) 

to say that where there is a short levy of payment of duty or not 

payment of duty, five years period can be invoked.  He also argued 

the case on merit and submitted that the appellant has not shown 

their books of accounts, miscellaneous income which they have 

required to show, but it came to the notice at the time of issuance of 

the show cause notice, therefore, on merit also, the appellant has no 

case. 

4. Heard the parties and considered the submissions. 

5. Considering the facts that the demand has been raised for the 

period 2012-13 and 2013-14 for which audit undertook on 

28.03.2014 and 02.04.2014. For better appreciation, the audit report 

is also enclosed herewith as under: 
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On going through the audit report, I find that no such objection of 

short payment or non-payment of service tax has been raised during 

the course of audit as pointed out by the ld. Counsel during the 

course of argument and admittedly, the show cause notice has been 

issued on 21.04.2017 which is beyond the period of limitation of one 
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year, therefore, I hold that demand cannot be raised against the 

appellant as there is not suppression on the part of the appellant as 

audit took place on 02.04.2014 itself.  The case law relied upon by 

the ld. A.R.  have no relevance to the facts of this case as in the case 

of Nizam Sugar Factory (supra), the Larger Bench of this Tribunal has 

not considered the fact that whether audit has been taken place or 

not? and if audit has been conducted, then five years period is 

invokable or not? 

6. In view of the above discussion, without going into the merits 

of the case, I hold that as the show cause notice has been issued 

beyond the period of limitation of one year, therefore, the demand 

against the appellant is not sustainable. Accordingly, the impugned 

order is set aside and the appeal is allowed with consequential relief, 

if any. 

 

(Dictated and pronounced in the open court) 

 

 
 (ASHOK JINDAL) 

  MEMBER (JUDICIAL)  

 
 
RA_Saifi 


