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FINAL ORDER NOs.  40487-40490/2020                     

 

DATE OF HEARING:   30.01.2020 

DATE OF DECISION: 30.01.2020 

 

Per Anil G. Shakkarwar: 

 
 

 Above stated four appeals are taken together for decision 

since all of them are having common issue.    

 

2. Brief facts of the case are that the  appellants were regular 

importers of plastic granules during the period after 19.02.2009.  The 

appellants imported plastic granules and for payment of Basic Customs 

duty appellants used transfer of duty-free imported authorisation.  For 

the period prior to 19.02.2009, there was exemption from payment of 

Additional duty of Customs under Customs Tariff Act in case the Basic 

duty is paid through transfer of duty-free import authorisation.  On 

19.02.2009 such facility was withdrawn through Notification 

No.17/2009-Cus., dated 19.02.2009.  However, the appellant declared 

to the authorities that they were availing Notification No.40/2006-

Cus., through which payment of Additional duty of Customs under 

Customs Tariff Act, 1975 [CTA] was exempted.  However, the 

departmental officers assessee the goods and such duty of Customs, 

which was imposable under CTA Act was not imposed and the goods 

were allowed be cleared.  Subsequently, through  show-cause notices, 

dated 28.10.2010, 11.2020, 28.11, 2010 and 31.01.2011, the 

unimposed Additional Customs duty to the tune of amounting to 

Rs.11,000/- 3,00,000/- and 16,00,000/ and Rs.74,000/-from different 

appellants were demanded by invoking of extended period of limitation 

provided under section 28 of Customs Act, 1062.  Aggrieved by the 

said confirmation of duties, appellants are before this Tribunal.   

 

3.  Heard the learned counsel Shri B.N. Gururaj on behalf of 

the appellant.  He has submitted that at the time of clearance of the 

goods, the appellant declared to the Customs officers that they were 
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availing exemption under Notification No.40/2006-Cus., as amended 

by Notification No.17/2009-Cus., dated 19.02.2009.  So, there is no 

misdeclaration on the part of the appellant.  So, under those 

circumstances, the demand should have been raised under normal 

period of limitation i.e., within six months from the date of payment of 

duty.  He submitted that within six months i.e., normal period of 

limitation demands were not raised and there is no misdeclaration or 

suppression on the part of the appellant and, therefore, the show-

cause notices were not admissible to be raised by invoking larger 

period.  The counsel has submitted that in case of Appeal 

No.C/41504/2014, one bill of entry was relating to the period prior to 

amendment of notification, dated 19.02.2009.  He has submitted that 

the same  is covered by ruling by Hon’ble High Court of Madras in the 

appellant’s own case as reported as 2018 (359) E.L.T.678 (Mad.), 

wherein, it was ruled that condition no.(iia) imposed in Notification 

No.17/2009-Cus., to be read as operative prospectively with effect 

from 19.02.2009. 

 

4.  Heard the learned Authorised Representative Ms. T. 

Ushadevi, who has submitted that the appellant had declared that they 

were eligible for the said exemption under Notification No.40/2006-

Cus., though they were not eligible and, therefore, there was 

misdeclaration.   

 

5.  We have carefully gone through the record of the case and 

submissions made.  We follow the ruling by Hon’ble Madras High Court 

in the appellant’s own case in respect of Appeal No.C/41504/2014 and 

hold that the demand in respect of bill of entry for re-determination 

raised by applying retrospective amendment, is not sutainable.  We 

note that these are the cases where  departmental officers made the 

assessment and the appellant had  declared that  they were availing 

the said Notification No.40/2006, which exempted payment of 

Additional Customs duty.  In case Appellants were not eligible for the 

same, it was the responsibility of the assessing officers to examine 

whether the appellants were eligible for the same or not.  The 

provision for demand under normal period of limitation is provided 
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only for such circumstances where by bonafide mistake on the part of 

the officers or the importer, Customs duty is not levied then the same 

can be recovered.  The departmental officers did not object  the same 

and the appellants were allowed to avail Notification No.40/2006-Cus., 

therefore there are no grounds for raising the demand under extended 

period of limitation.  We, therefore, set aside the impugned orders and 

allow all the four appeals with consequential reliefs, if any, to the 

appellants.   

 

(Dictated and pronounced in the open court) 
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