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 Service Tax Appeal No. 41997 of 2015 has been filed by 

M/s. Thirumani Mariappan (the appellant herein) challenging the 

order of the Commissioner of Central Excise, Tirunelveli vide 

Order-in-Original No. 04/ST/COMMR/2015 dated 29.05.2015. 
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2.    Brief facts are that the appellant M/s. Thirumani Mariappan, 

having Service Tax Registration are providing taxable service 

under the category of “Commercial or Industrial Construction 

Service” in terms of the provision of the Chapter V of Finance 

Act, 1994.  During the course of audit, it was noticed that the 

appellant had suppressed the taxable value and there by short 

paid service tax on the value of taxable service received. 

 

3.    In respect of the income earned from such "Commercial or 

Industrial Construction Service" the appellant paid appropriate 

service tax on 33% of the value after availing 67% abatement 

under Notification No. 01/2006 S.T. inasmuch as they rendered 

the said service on "with material" basis. They also regularly 

filed ST-3 returns by declaring their taxable income and service 

tax payable etc. 

 

4.     However, based on certain verification of records the IAD 

issued audit para No. 256/2011 (communicated in Range O.C. 

No. 1737/2012 dated 06.11.2012) that the appellant had 

suppressed the taxable value and short paid service tax to the 

tune of Rs. 66,99,807/- for the period October 2007 to March 

2012. 

 

5.     The appellant replied vide Letter dated 07.02.2013 stated 

that: - 

a. they had satisfied both the conditions of Notification 

01/2006 ST by not availing any Cenvat on inputs and 
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capital goods and also by not availing any exemption under 

Notification 12/2003 ST and hence, they were eligible for 

exemption from so much of the service tax in excess of 

33% of service tax payable. 

b. accordingly, they were liable to pay service tax only on 

33% of the value of service provided by them and hence, 

the demand on 100% of value of service as made out in 

the audit para was incorrect. 

 

6.    Accordingly, SCN dated 18.04.2013 was issued to the 

appellant proposing to demand of service tax under Section 

73(1) and for imposing penalties under Sections 79, 77 and 78 

of the Finance Act, 1994.  After due process of the law, the 

Original Adjudicating Authority vide Order-in-Original No. 

04/ST/COMMR/2015 dated 29.05.2015 has confirmed the 

demand and penalties proposed.  Aggrieved by the above order, 

the appellant came on appeal before this Tribunal. 

 

7.      During the hearing before the Tribunal the Ld. Consultant 

Shri B. Ganesan has intimated that the appellant Shri 

Thirumani Thangarajan died on 31.05.2022 and has enclosed a 

copy of the Death Certificate.  The Death Certificate of 

Shri Thirumani Thangarajan is extracted below for ready 

reference: - 
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8.       The Ld. AR Shri Sanjay Kakkar represented the 

Department. 

9.      On the death of the appellant, the appeal stands abated 

in terms of provisions of Rule 22 of the Customs, Excise and 

Service Tax Appellate Tribunal (Procedure) Rules, 1982.  Rule 

22 of the CESTAT (Procedure) Rules, 1982 reads as under:-  

“Rule 22. Continuance of proceedings after death or 

adjudication as an insolvent of a party to the appeal 

or application. -  Where in any proceedings the 

appellant or applicant or a respondent dies or is 

adjudicated as an insolvent or in the case of a 

company, is being wound up, the appeal or 

application shall abate, unless an application is 

made for continuance of such proceedings by or 

against the successor-in-interest, the executor, 

administrator, receiver, liquidator or other legal 

representative of the appellant or applicant or 

respondent, as the case may be:  

Provided that every such application shall be made 

within a period of sixty days of the occurrence of 

the event:  

Provided further that the Tribunal may, if it is 

satisfied that the applicant was prevented by 

sufficient cause from presenting the application 

within the period so specified, allow it to be 

presented within such further period as it may deem 

fit.”  

  

10. After perusing the material on record, we find the 

Appellant who was a sole proprietor has died on 31.05.2022 

during the pendency of the present appeals.  We also find that 

in terms of Rule 22 of Customs, Excise and Service Tax 

Appellate Tribunal (Procedure) Rules, 1982, on the death of the 

appellant, the proceedings will be abated unless an application 

is made for continuance of such proceedings by the legal Heirs 

of the Appellant.  In this case, no such application has been 

received.  As the Death has occurred on 31.05.2022, nearly 

three years passed already.  
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11.    We find that in view of the judgement of the Hon’ble 

Supreme Court in the case of Shabina Abraham & Ors. Vs. 

Collector of Central Excise & Customs [2015 (322) E.L.T. 

372 (SC)], wherein it has been held that no proceedings can 

be initiated or continued against a dead person as it amounts 

to violation of natural justice in as much as the dead person, 

who is proceeded against is not alive to defend himself.  It is 

apt to quote from the case of Shabina Abraham & Ors. Vs. 

CCE,   

“1. “Nothing is certain except death and taxes. Thus 

spake Benjamin Franklin in his letter of November 

13, 1789 to Jean Baptiste Leroy.  To tax the dead is 

a contradiction in terms.  Tax laws are made by the 

living to tax the living.  What survives the dead 

person is what is left behind in the form of such 

person’s property.  This appeal raises questions as 

to whether the dead person’s property, in the form 

of his or her estate, can be taxed without the 

necessary machinery provisions in a tax statute.  

The precise question that arises in the present case 

is whether as assessment proceeding under the 

Central Excises and Salt Act, 1944, can continue 

against the legal representatives/estate of a sole 

proprietor/manufacturer after he is dead.”  

  

12.     In view of the above, we hold that on the death of the 

appellant, the appeal stands abated and disposed of in terms 

of Rule 22 of the CESTAT procedure Rules, 1982.   

(Order dictated and pronounced in the open court) 

 

 

 sd/-                                                       sd/- 

   (AJAYAN T.V.)                                 (VASA SESHAGIRI RAO)  

  Member (Judicial)                                      Member (Technical) 

vl 


