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JUSTICE DILIP GUPTA

This Appeal seeks the quashing of the order dated 15
October 2013 passed by the Commissioner of Customs, Central
Excise and Service Tax, Indore! by which the demand of Service

Tax has been confirmed with penalty and interest.

2. The issue involved in this appeal is as to whether

1. the Commissioner
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Service Tax liability is to be discharged on the amount actually
received by the Appellant or on the amount shown in the trial
balance sheet. According to the Appellant, the show cause notice
was issued on the basis of an audit conducted on 26 August 2010
in which figures shown in the trial balance were taken as the
amount on which Service Tax was to be paid by the Appellant.
The contention of the Appellant is that in relation to the period
from financial year 2007-08 to September 2009 the Appellant was
liable to pay Service Tax on the amount actually received by the
Appellant and for this submission the Appellant has placed
reliance upon a Trade Notice dated 3 January 1997 issued by the
Rajkot Commissionerate.

3. The Commissioner has in the impugned order
observed that the Appellant has not been able to submit a
reconciliation statement and even the certificate issued by the
Chartered Accountant on 20 September 2013 does not explain the

position.

4. There is no hesitation in accepting the contention of
the Appellant that Service Tax has to be paid on the basis of the
amount received during that particular period. This is clear from
the Trade Notice dated 3 January 1997 of which the relevant

portion is reproduced below:

“I.ISSUE - Difference between billed amount and amount
actually collected

I has been represented that there are difference between
the amount of service tax to be collected (based on billed
amount) and service tax
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As per Section 67 (b) and 68 of Service Tax Act (Chapter V of
Finance actually collected.

Act, 1994) the amount of service tax has to be levied on the
value of the telephone bills received during the month and the
amount of service tax collected should be paid to the credit of
Central Government by 15 of the following month.

Decision - The amount of service tax may be collected on the
value of taxable services, i.e., the telephone bills received during
the month rather than billed. Department may not insists at this
stage for reconciliation of the figures of such service tax billed
and service tax collected and may place reliance on the financial
control system of Telecom Department for the reconciliation of
the telephone bills which would automatically mean reconciliation
of service tax.”

5. Though in the reply submitted by the Appellant and in
the written submissions that were filed during the course of
personal hearing, the Appellant had submitted that Service Tax
had been paid on the amount actually received by the Appellant
during the period but it will be appropriate to remand the matter
to the Commissioner to examine the limited issue as to whether
the Appellant had paid Service Tax on amount actually received
by the Appellant during the period in question because Service
Tax was required to be paid at the relevant time on the amount

actually received by the Appellant.

6. At present it is not considered necessary to examine
the submission of learned Counsel for the Appellant that the show
cause notice was issued beyond the normal period of limitation
because if the Appellant is still aggrieved by the order passed by
the Commissioner after remand, it will be open to the Appellant to

raise this issue in the Appeal.
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7. The Commissioner shall now pass a fresh order in the
light of the observations made above expeditiously and preferably
within three weeks. For this purpose, the Appellant shall appear
before the Commissioner on 2 December 2019 with the relevant
documents. The Commissioner shall take a decision in the next
two weeks. The impugned order is, accordingly, set aside and the

appeal is allowed to the extent indicated above.

(Dictated and pronounced in the open Court)

(JUSTICE DILIP GUPTA)
PRESIDENT

(BIJAY KUMAR)
MEMBER (TECHNICAL)
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