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ANIL CHOUDHARY:

Heard the parties.

2. The issue involved in this appeal is whether the show cause notice is
validly issued under the facts that pursuant to the Audit objection, the
appellant had deposited the tax along with interest, before issue of show

cause notice.

3. The admitted facts are that when the Audit took place during 2011-

2012 to 2016-2017, sometime in November-December, 2016. Earlier,



service tax was payable on receipt basis, w.e.f. June, 2011, changed from
receipt basis to billing basis. Thus, the assessee were liable to pay service
tax on the basis of the bills raised or receipt of the consideration, whichever
was earlier. Further, the admitted fact is that the appellant was depositing
service tax regularly during the period in question, on receipt basis. The
only adjudication of the Audit was that they should have paid on billing
basis and accordingly, the differential tax was worked out at Rs.13,42,387/-,
which was soon thereafter deposited along with interest vide a separate

challan dated 19.01.2017. This fact is recorded in the show cause notice.

4, Considering the facts and circumstances, I find that the show cause
notice is bad under the provisions of Section 73 (3) of the Finance Act, 1994,
which provides, “where an assessee deposits the tax with interest, on being
so pointed out by the Revenue Authority, under intimation, in such case, no
show cause notice needs to be issued”. I further find that there is no case of
fraud and contumacious conduct on the part of the appellant. In this view of
the matter, show cause notice is held to be not maintainable. Accordingly,
the appeal is allowed and the impugned order is set aside. The appellant is

entitled to consequential benefit.

[Order dictated and pronounced in open court]

(Anil Choudhary)
Member (Judicial)

Ckp.



