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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, WEST BLOCK NO.2, R.K.PURAM, NEW DELHI-110066
CUSTOMS APPEAL BRANCH
. Dated: 27/10/2014
To

Appellant as per address in table below
Respondent as per address in table below
Final Order No. C/A/54075/2014-CU[DB] dated 17/09/2014
I am directed to transmit herewith a certified copy of order passed by the Tribunal under section 129-A(4) of the
Customs Act, 1962,

Asstt. Registrar(CUSTOMS Appeal Branch)
Application Appeal Name and Address of Appellant

1 C/56297/2013 Talbro Forgings
C-2, Industrial Estate,
JALANDHAR
PUNJAB-144012

Name and Address of
Respondent

? Commissioner of CUSTOMS-
New Delhi(icd Tkd)
INLAND CONTAINER
DEPORT,
TUGLAKABAD...ICD,
NEW DELHI

Copy To
3Advocate(s) / Consultant(s):

Sudhir Malhotra

13 - R, Hukam Chand Colony,
Near D.A.V College,
Jalandhar,

Punjab

4 Additional Party's Name & Address :
5 Bar Association, CESTAT, Delhi

6 Director Publications, Customs, Excise. L.P. Estate, Delhi

7 M/s Centax Publications Pvt. Ltd., 1512-B, Bhishm Pitamah Marg, New Delhi-3

8 Company Law Institute of India Pvt. Ltd., No.2 (old no.36), Vaithyaram Street, T. Nagar, Chennai-17
9 Taxmann Allied Service Pvt. Ltd., 59/32, New Rohtak Road, New Delhi-110005

10 Easy Service Tax Online Dot Com Pvt. Ltd., 407A, Iscon Mall, Satellite Road, Ahmedabad-15

11 LAWCRUX Advisors Pvt. Ltd., LAW House, 1-8, Sector-10, Faridabad 121003 (Haryana)
P.T.O.




IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi -~ 110 066.
Principal Bench, New Delhi

COURT NO. III

DATE OF HEARING :17/09/2014.
DATE OF DECISION : 17/09/2014.

Customs Appeal No. 56297 of 2013

[Arising out of the Order-in-Appeal No. CC(A)CUS/ICD/42/2013
dated 24/01/2013 passed by The Commissioner of Customs,
(Appeals), New Delhi.]

For Approval and signature :

Hon’bie Ms. Archana Wadhwa, Member (Judicial)

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be ailowead to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rutes, 1982 for
publication in any authoritative repott or not?

3. Whether their Lordships wicih to see the fair
copy of the order?

4, Whether order is to be circulated £2 tne
Department Authorities?

M/s Talbro Forgings Appellant
Versus

CC, New Delhi Respondent

Appearance

Shri Sudhir Malhotra, Advocate - for the zppellant.

Shri Amresh Jain, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon’ble Ms. Archana Wadhwa, Member (Judicial)
Hon’ble Shri Rakesh Kumar, Member (Technical)

ggo?(
Fina! Order Nod7E4/41/2014 Dated : 17/09/2014
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to

Per.' Rakesh Kumar :-

The facts leading to filing of this appeal are, in brief, as

under.

1.1 The appellant had exported a consignment of alloy steel
spanners. Some of the alloy steel spanners exported were
returned by the foreign buyers for the purpose of repairs. The
goods were re-imported in 4™ week of November 2011 and bill of
entry 5459642 dated 14/12/11 was filed at ICD, Patparganj for
their clearance. Duty free import of the goods for repair and re-
export was claimed under Notification Nc. 158/95-CUS in terms
of which duty free re-import of the godds earlier exported for
repair/re-conditioning and re-export is permitted subject to

conditions that —

(a) such re-importation take place within three yean from

the date of export ;

(b) the goods are re-exported within six months of the
date of re-import or within such extended period not
exceeding further period of six months allowed by the

Commissioner ;

(c) The Assistant Commissioner is satisfied as regards

the identity of the goods ; and

(d) The importer at the time of importation executes a
bond undertaking to re-export of the goods after repair/re-
conditioning and pay on demand in the event of failure to
re-export, an amount equal to the difference between the

duty levied at the time of re-import and the duty leviable
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on such goods at the time of re-importation but for

exemption.

1.2 The appellant in respect of the goods re-imported for
repairs furnished the required bond backed by the bank
guarantee and also there is no dispute about the identity.
But still, the goods were finally cleared by the customs on
07/04/12. Since the appellant could not complete repair/re-
conditioning within period of six months from the date of
re-import, they on 4% October 2012 submitted an
application to the customs for extending the period of re-
export by another six months, but it appears that no
decision was taken on their application fdr extension of

period for re-export.

1.3 The goods were presented for re-export on 27/11/12
in terms of the Notification No. 158/95-CUS and at this
stage, the Department objected that the goods have not
been re-exported within the stipulated period of six months
and further extension of six months has not been granted
by the Commissioner. Accordingly, on this basis, the
Assistant Commissioner vide order-in-original dated
18/1/13 denied the exemption under Notification No.
158/95-CUS and ordered for assessment of duty on the re-
imported goods. He in this order observed that the
appellant for the first time vide their letter dated 04/10/12
and thereafter on 27/12/12 had requested for extension of
six months for re-export, that both the requestwere made
after the expiry of six months from the date of import and
the further period of six months has also expired on
23/11/12 and that in view of this, their requestg for
extension of period for further six months haeno relevance,
as the Competent Authority i.e. Commissioner of Customs

did not consider it.
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1.4 On appeal being filed to Commissioner (Appeals)
against this order, the Commissioner (Appeals) vide order-
in-appeal dated 24/01/13 while ordering the re-export of
the goods decided not to interfere with the Assistant
Commissioner’s order regarding levy of duty at the time of
re-import, on the ground that the goods were not re-
exported within the period stipulated in the notification.
Against this order of the Commissioner (Appeals), this

appeal has been filed.

2. Heard both the sides.

3. Shri Sudhir Malhotra, Advocate, the learned Counsel for the
appellant, pleaded that the goods had been re-imported
sometime towards end of November 2011 and the bill of entry for
the clearance of the goods was filed on 14/12/11, that though
the appellant had submitted the re-export bond for an amount of
Rs. 6,17,448/- backed by a bank guarantee for the same amount
and there was no dispute about the identity of the goods, still the
goods were cleared out of custom charge on 07/04/12, that
though the appellant had furnished the bond and bank guarantee
on 21/1/12’it is the Customs which delayed the élearance of the
goods, that though the appellant under their letter dated
04/10/12 had requested for extension of the period by another
six months for re-export of the goods, absolutely no decision was
taken by the Commissioner and therefore it is the Customs
Department which is to be blamed, that the appellant had

presented the goods for re-export on 27/11/12, that is) within a

period of one year from their import and it is the Customs
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Depértment which did not permit the re-export on the ground
that the six months period for re-export has not been extended
by the Commissioner, that though the Commissioner (Appeals)
has permitted the re-exported, in the circumstances of the case,
the benefit of exemption Notification No. 158/95-CUS dated
14/11/95 cannot be denied, as the goods had been presented for
re-export on 27/11/12 and if the extension had been granted by
the Commissioner in time, the re-export would have been
completed within a period of one years. He, therefore, pleaded
that the impugned order upholding the denial of exemption

Notification No. 158/95-CUS dated 14/11/95 is not correct.

4, Shri Amresh Jain, the learned Departmental
Representative, defending the impugned order by reiterating the
findings of the Commissioner (Appeals) pleaded that since the
date of IGM is 24/11/1 1)it is this date which is to be treated as
the date of importation of the goods and since the goods were
presented for re-export on 27/11/12, in anyvcase)the re-export
has been made after the expiry of one year and, therefore, the
appellant would not be eligible for the exemption Notification No.
158/95-CUS. He also pleaded that since the Commissioner had
not granted extension, the appellant were required to re-export

by 23/05/12, while the goods were presented for export on

27/11/12. He, therefore, pleaded that there is no infirmity in the

impugned order.




.

5. We have consideréd the submissicns from both the sides

and perused the records.

6. In this case a consignment of alloy steel spanners had been
exported out of India and some of these spanners were returned
back by foreign buyer for repair/re-conditioning and return. It is
on this basis that the goods were re-imported and for their
clearance the bill of entry No. 5459642 dated 14/12/11 claiming
duty free clearance under exemption Notification No. 158/95-CUS
dated 14/11/95 was filed. From the records it is also seen that as
per the conditions of the notification, the necessa.ry bond for re-
export for an amou‘nt of Rs. 6,17,448/-, backed by the bank
guarantee for the same amount, has been furnished on 21/1/12
and there is also no dispute about the identity of the goods. Still
for some inexplicable reasons, the goods were cleared out of
customs charge only on 07/04/12. Thus, the goods which should
have been cleared for repair and re-export by the end of January
2012 were cleared in first week of April, 2012. Though the
appellant on 04/10/12 had applied for extension of the period by
another six months, it is seen that absolutely no decision was
taken by the Customs. Since, the bill of entry has been filed on
14/12/11 and the goods had been presented to the customs for
re-export on 27/11/12, in our view the goods should be treated
as having been exported within a period of one year and the
benefit of notification should be extendedlas the notification
stipulates the re-export within a period of six months period

which can be further extended by the Commissioner by another
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SiX ;nonths and just because the Commissioner in this case has
chosen just to sit over the appellant’s request for extension and
not take any decision, the benefit of the exemption cannot be
denied to the appellant on the ground that they failed to re-
export within the extended period in terms of the notification.
The another plea of the Department is that it is the date of IGM -
dated 24/11/11 which has to be treated as the date of impbrt. In

\)

our view) ple% \’_.; is not acceptable, as the IGMs can be filed
under prgr entry system even before the arrival of the vessel
and, therefore, the date of IGM cannot be treated as the date of
import. It is the date on which the entry inward is granted which

has to be treated as date of import which in this case is not
)

known.

7. In view of the above discussion, the impugned order
denying the exemption is not sustainable. The same is set aside.

The appeal is allowed.

(Operative part of the order pronounced in the open court.)

Member (Judicial)

RUN 7
(Rakesh Kuma )' D/l' /4

Member (Technical)




