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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
Wgst Block No. 2, R.K. Puram, New Delhi — 110 066.

Date of Hearing : 18.12.2014

Appeal No. ST/412/2009-CU(DB)

[Arising out of Order-in-Appeal No.16-17(DK)ST/JPR-1I/2009 dated
26.2.2009 passed by the Commissioner, Central Excise, Jaipur]

For Approval & Signature :

—~
Hon’ble Mr. Ashok Jindal, Member (Judicial) Wée

Hon’ble Mr. R.K. Singh, Member (Technical)

1. Whether Press Reporter may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules,
19827

2. Whether it would be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3. Whether their Lordships wish to see the fair copy of the order?
4, Whether order is to be circulated to the Department Authorities?
CCE, Jaipur-II Appellant
. Vs.
M/s Nirma Ltd. Respondent
A rance:
Shri B.B. Sharma, D.R. - for the Appellant
Shri Pritam Singh Jhola, (AGM) - for the Respondent

Coram: Hon’ble Mr. Ashok Jindal, Member (Judicial)
Hon’ble Mr. R.K. Singh, Member (Technical)

F.Order No. S Y g3 /o'b’l‘-( .
Per Ashok Jindal :
Revenue is in appeal against the impugned order wherein Id.
Commissioner (Appeals) has set aside the adjudication order by

holding that the respondent is not liable to pay service tax under the

category of Good Transport Agency Services.
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2. The brief facts of the case are that the respondent procured
Dolomite and Limestone from the mines of M/s Sohan Singh Joginder
Singh & Co. and M/s Gurpreet Minerals & Chemicals, Udaipur. The
goods arev purchased by the respondent on FOR basis and did not pay
any transportation charges. Invoices also does not mention any
transportétion charges. But Revenue is of the view that the goods
transported from the mines by the transporter to the respondent’s
factory, the respondent is liable to pay service tax on transportation
charges. Therefore, impugned proceedings were initiated against
the respondent and a Show Cause Notice was issued on 15.5.2007
for the period 1.1.2005 to 30.9.2006 for demanding service tax on
transportation charges along with interest and penalties under
Sections »:76, 77 and 78 of Finance Act were also imposed. The
adjudicating authority confirmed the demand as proposed in the
Show Cause Notice. On appeal preferred by the 1d. Commissioner
(Appeals), the adjudication order was set aside. Aggrieved from the

said order, Revenue is in appeal before us.

3. Shri B.B. Sharma, ld. AR submits that the impugned order is
not sustaivnable in the eyes of law as the Id. Commissioner (Appeals)
held that in this case the extended period of limitation is not
invokable therefore set aside the demand. Moreover, he also
observed that as whatever service tax is to be paid by the

respondent the same is available as Cenvat credit to them.
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Therefore, it is a situation of Revenue neutrality. The observation
made by the ld. Commissioner (Appeals) is not correct. Therefore,

the Revenue is in appeal and the same is to be allowed.

4.  Heard the ld. AR and perused the record.

5. On perusal of the record, we find that in this case respondent
has not paid any transportation charges to the supplier of the goods,
as the goods were received by them on FOR basis. As the respondent
has not paid any transportation charges, the question of paying
service tax does not arise. In these circumstances, the Id.
Commissioner (Appeals) has rightly held that extended period of
limitation is also not invokable. In these terms, we do not find any
infirmity in the impugned order and the same is upheld. The appeal

filed by Revenue is dismissed.

(Dictated & pronounced in open Court)

(Ashok Jindal)
Member (Judicial)
(RXK. Singh)
Member (Technical)




