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Final Order No. C/A/50200/2014-CU[DB] dated 09/01/2014
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Customs Act, 1962.
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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R. K. Puram, New Delhi.

Date of hearing/decision: 09.01.2014
For Approval and Signature-

Hon'ble Ms. Archana Wadhwa, Member (Judicial;
Hor’ble Mr. Rakesh Kumar, Member (Technical)

1 Whether Press Reporter may be allowed o see the| No |

i Order for publication as per Rule 26 of the CESTAT,
' (Procedure) Rules 19827 i |

"2 Whether it should be released under Rule 26 of C EVS"TA_f’EW No
| | (Procedure) Rules, 1982 for publication in  any,
| authoritative report or not? '

|3 : Whether their Lordstips wish to see the fair copy of the | Seen
!  Order? i ;

P ! ;
54 .i Whether Order is to be circulated to the Departmentaif Yes
' | authorilies? :
Customs Appeal No. 55229 of 2043

(Arising out of the Order in original No. 25/NLB/ POLICY/2012 dated
29.10.2012 passed by the Commissioner of Customs  (import &
Genarall New Deihi).

M/s Sidhant Logistics Appellant
Vs,

CC, New Delhi Respondent
Appearance:

Shri Saurabh Kapoor, Advocate for the appellant
Dr. Devender Singh, Jt. CDR for the Reveriue

Coram:

Hon’ble Ms. Archana Wadhwa Member (Judiciat)

Hon'bie Mi. Rakash Kumar, Member (Technical)
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Per: Archana Wadhwa:

The present appeal stands filed against the order of
Commissioner of Customs vide which he has suspended the CHA
license of the appellant in terms of Customs House Agent Regulations

Rules, 2004 (hereafter referred to as CHALR).

2. After hearing both the sides and on going through the impugned
order of the Commissioner, it is seen that certain imports were made
by M/s Ansh Enterprises and M/s Al Barkat Trading Co., who
undervalued their goods. It is seen that the work of the said two
importers was handled by the appellant’s employee Shri Mahipal
Singh, ‘G’ Card holder. The said Shri Mahipal Singh in his statement
recorded during investigation deposed that he did not know M/s Ansh
Enterprises and M/s Al Barkat Trading Co. and he was getting all the
imports documents from Sh. Mohd. Rofi who is Director of the freight
forwarding firm - M/s B.M.R. Cargo Service. The Commissioner has
observed that inasmuch as the consignment was cleared through the
present CHA whose agent i.e. ‘G’ card holder has not followed the
prescribed norms and has contravened the provision of Regulation 13

of the CHALR, the present CHA'’s license has to be suspended.

3. The imports were made in the month of January and goods
were seized on 19.01.2012. The appellant's CHA license was
temporarily suspended on 06.08.2012 and after post decision hearing,

o]
vide the present impugned order passed on 29 1272012 As such it is
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seen that the suspension has come after a period of more than six
months. Ld. Advocate has drawn our attention to the Board's Circular
No. 502/5/2008-Cus.VI dated 8 4.2010 laying down that inasmuch as
completion of regular suspension proceedings take a long time since it
involved enquiry proceedings and there is no time limit prescribed for
completion of such proceedings. Hence, it has been decided by the
Board to prescribe an overall time limit of nine months from the date of
receipt of offence report, by prescribing time limits at various stages of
issue of show cause notice, submission of inquiry report by the Deputy
Commissioner of Customs or Assistant Commissioner of Customs
recording his findings on the issue of suspension of CHA license, and
for passing of an order by the Commissioner of Customs. Ld
Advocate submits that the Tribunal by taking note of said instruction of
the Board as in a number of cases heid that the suspension after the
prescribed period is not justified and has set aside the same. In the
present case, the alleged offence was committed by the importers In
January, 2012 whereas the suspension order has been passed In

29.10.2012. He draws our attention to various decisions of the

Tribunal.

4. In the case of Aman Cargo Pvt. Ltd. vs. CC, New Delhi — 2013
(295) ELT 52 (Tri. Del.) it stands held that the only case brought out
so far is that the appellant had handled three consignments in May
2010 of an importer who later on filed Bills of Entry in hus own name

and in such Bills of Entries some discrepancies has been detected.

inasmuch as the appellant's licenses has been suspended for more
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than a year, the same should be set aside on this limited ground itself.
Similarly in the case of Kashyap Shipping Pvt. Ltd. vs. CC, Kandla -
2011 (266) ELT 235 (Tri. Ahmd.), the Tribunal observed that as the
license has been suspended for more than eight months, and the only
ground for suspension was filing of B.E. without an enquiry on the part
of the CHA leading to mis-declaration of export goods, the same
required revocation . In the case of R.S. Yadav & Company vs. CC,
New Delhi — 2012 (284) ELT 361 (Tri. Del.) the Tribunal observed that
the suspension of license has to be reviewed from time to time
depending on the gravity of the act committed by the CHA and the
extent of his involvement and the time that has lapsed from the date
of event to the date of review of the suspension itself. Inasmuch as no
direct involvement of the CHA in fraudulent export of goods found in
that case. Tribunal by taking note of the Board's Circutar No. 9/2010-
Cus and the time limit prescribed therein, set aside the suspension. In
the case of Vinod Tomar vs. CC, New Delhi — 2011 (272) ELT 564
(Tri. Del.), the Tribunal again took note of the guidelines of the
Circular issued by the CBEC Circular No. 9/201C dated 8.4.2010
laying down issuance of show cause notice etc. within a total period of
nine months from the date of receipt of report and non compliance of
the same by the Revenue authorities and set aside the suspension.
The list is unending and it is not possible to refer to all such precedent
decision. Suffice it to say that in such cases, where the period

prescribed in terms of the Board Circular has not been complied with

the Tribunal has set aside the suspension order.
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5. In the present case also we find that first of all the charges
against the CHA are not very serious so as to call for his suspension.
It is a fact on record that CHA was not involved in presenting the
papers before the Cusioms. The work is being done through his 'G’
card holder. Secondly, the imports took place in January whereas the
impugned order stands passed in October 2012 and still continuing
even after lapse of more than one year. Thirdly, we are informed that
show cause notice for cancellation of licence stands issued and the
proceedings would be finalised soon. Taking note of all the facts of

the atove, we deem it fit to set aside the suspension‘of the CHA

licenge. We order accordingly and allow the appeal. M
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