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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. ITI

Customs Appeal No. 177 of 2008-Cus[DB]|

[Arising out of Order-In-Appeal No. 9-Cus/APPL/MRT-11/2007 dated
30.11.2007 passed by Commissioner (Appeals), Meerut-II]

For approval and signature:

Hon’ble Ms. Archana Wadhwa, Member (Judic,ial)
Hon’ble Mr. Rakesh Kumar, Member (Technical)

1 | Whether Press Reporters may be allowed to see the
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827 N/O

2 | Whether it should be released under Rule 27 of the | :
CESTAT (Procedure) Rules, 1982 for publication in NP
any authoritative report or not?

3 | Whether Their Lordships wish to see the fair cbpy of | Seen |

the Order?
4 | Whether Order is to be circulated to the Departmental | Yes -
authorities? ‘
M/s. Goraya Straw Board Mills Pvt. Ltd. AppAellants'
Vs.
Commissioner of Central Excise, Meerut 11 Respondent
Appearance:

Shri Rishabh Jaiﬁ;Advocate for the Appellants
Shri A Jain, DR for the Respondent




CORAM.:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)
Hon'ble Mr. Rakesh Kumar, Member (Technical)

Date of Hearing /decision:  1.10.2014

ORDER NO. FO/ 54 014 /2014-Cus(Br)

Per Archana Wadhwa (for the Bench):

The challenge in the present appeal is to penalty of Rs.7
lakhs imposed upon the appellant in terms of proviéiohé of
Section 112 of the Customs Act, 1962. | |
2. Asper facts on record, the appellant is manufacturing unit
engaged in the manufacture of paper and paper'boa‘rd. As
waste paper'is one of the raw materials, they imported the
same fromUSA and filed a bill of entry dated 1.9.2006. On
examination, out of total "we‘ight of 121 .84 MT , 29.96 MT
was found to be‘ ‘plastic waste of road sWeepings’ and the rest
91.88 MT was ‘waste paper collected as road sweeping’.
Inasmuch as the plastic contents 1n the ccnsignment Whi‘ch were
sent to Central Institute of Plastic Engineering and te‘chnology,
Lucknow were found to be toxic substance and inasmuch as the
percentage of the same was  found to» 'be on the higher sid‘e,'

ot .
proceedings were initiated % the appellant for confiscation of

\
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the goods as also for imposition &penalty upon them. The
original adjudicating authority absolutely confiscated  the
plastic contents of the consignment and allowed the appellant
an option to redeem thevw‘a.ste paper content on redemption fine
of Rs.5 lakhs. He also irhposed penalty of Rs.7 lakhs upon the
appellant. The said order of the Additiorial Comﬁlissioner was
upheld by the Commissioner (Appeals). Hence, the present
appeal.

3. The appellants’ contention is that they had ordered for
import of waste paper and there is no evidence on record thgt
tdxic plasﬁc content found in the consignment were Se'nt by the
exporter with the knowledge of the appellant. Inasmuch as the
appellants were not a party to the consignment of the plastic
materials, they should not vbe penalized;,- H.efurther’ submits that
appellant is a Wf%ufacturing unit and has no use»tior-
the plastic.

5. On the othef hand,'Rev’enue has referred to the clause 7 of |
the Sale Contract entered into between the appellant and the
foreign supplier, which is to the effect that -- “FINAL LOAD

POINT QUALITY INSPECTION FEE FOR SELLER’S

ACCOUNT. QUALITY  SURVEYORS TO BE

&




MUTUALLY AGREED UPON.” From this, Commissioner
(Appeals) has observed that inasmuch as there was a provision
for prior inspection of the go’bds by thé surveyor and if it was
the intention of the importer to only import waste paper, they
were very well equipped for that. If there was no malaﬁde
infention, there is no reason as to why the sém%er/pasé%he
toxic waste of plastic along with waste paper.

6. | We find no merit | in the above observation Qf the
- Commissioner (Appeals). Merely because there ‘was a
checking Lby bquality surveyor, the same does not lead to
indicate  any malafide on the part ‘of the importer. Further,
we have to keep ih mind that quality inspection and, certiﬁCa_tion
is done at the exporters end and the importer in India has no
hand in the same. Further, it is also on record that waste paper
was also in the nature df road sWeéping as also toxic plastic
substance. In the absence of any evidence on record to reveal
thatvthe appellant was a party to the- presence of such plastic
contents in the cvonsig»nment: of waste pai)er, tﬁe Revenu‘e’s’
finding are based upon»assumption and presumptions for which

o

the appellant cannot be penalized.

&




7. Inasmuch as the appellant iS not interested in clearance of
the goods, we set aside the penalty imposed upoﬁ him by»
modifying that part of the impugned order only. The appeal is
allowed to that extent only with consequential 'félie,f to the

appellant.

(Pronounced in the open court )

@ 2
( Arc Wadhwa )

Member(Judicial)

( Rakesh Kuma[iré) ! /?
Member(Technical)
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