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Customs, Excise and Service Tax Appellate Tribunal
New Delhi
0.E/2947/04-NB(C)
(Arising out of Order-in-appeal No. GWL/124-125/204
dated 15.3.2004 passed by the Commissioner(ap als'), Cu
& Central Excise, Gwalior).

M/s. Banmore Foam Pvt. Ltd

Date of Hearing: 8. @i
Date of Decision:8. 8.

Appellantf
(Rep. by Shri Satish Kumar,Represen
Yersus
CCE, Indore. Responde
(Rep. by Ms. N.L. Butalia,
CORAM: SHRI S. 8. KANG, VICE PRESIDENT.
SHRI K.C. MAMGAIN, MEMBER (TECHNIC
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filed by the appellants was rejected on the ground of

enrichment.

The brief facts of the case are that the appellant
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refund claim in respect of the duty paid under protest
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clearance of waste packages/containers in which the mput§ were
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Coast Industrial Gases Ltd. Vs. CCE — 2003 (155) ELT-1 lh (SC).
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hat the appellants failed to prove that the burden of duty |

4. The only contention of the appeliants is that they hd

charged duty from their customers and also relied upon il
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n paid by their customers. The Revenue relied upfin the
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invoices was not recovered by the appellants from their ¢

and 1 some cases, consohidated price was mentioned.
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Vs. Alhed Photographics India Ltd. — 2004 (166) EL'T-3 (8
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We find that in this case the issue mnvelved is wh

burden of duty has been passed on to the customers. Th
mﬁ;\is on the appellants to prove that the meidence of
not been passed on to their customers. The Adj
Authority in the adjudication order after examining the 48counts
of the appellants gave a finding on facts that duty

recovered from the customers by the appellants. The

Supreme Court in the case of CCE, Mumbai-Ii Vs.

Photographics India Lid. (Supra) held that the princi of
unjust enrichment are applicable even in case where duty Whs paid
under protest and the onus is on the assessee to prove jat the
burden of duty has not been passed on to the customersff In the
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nresent case. the assessee has failed to do so. Therefore. $e find

X

no merits in the appeai and the same 1s dismissed.

(Pronounced and dictated mn open court).
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