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CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
PRINCIPAL BENCH,
NEW DELHI, COURT NO.1

- Excise Stay Application Nos. 9293 of 2008 in and Excise Appeals
Nos.2:'96-97 of 2008

[Arising out of Order No.3 3-39/2007-M(CX)/DA dated 15.11.2007 passed
by Member (Central Excise), Central Board of Excise & Customs, New
Delhi]

Date of Hearing/Decision: 24. 1.2008

M/s.ABS Steels (P) Ltd. Applicant
[Rep.by:Mr. Prabhat Kumar & Ms. Renu Gupta,Advocates]

Versus

CCE, Raipur Respondent
[Rep. Mr. Deepak Garg, Authorized Representatibe(DR)]

Coram: Hon’ble Mr. Justice S N. Jha, President
Hon’ble Mr. T X. Jayaraman, Member (Technical)

[ QRDER No 30-3/ )29 EX
Per Justice S.N. Jha: sty rer e 7/7 “’”?’5//?0‘09 QX

These appeals are directed against an order passed by the

Member(Central Excise), Central Board of Excise and Customs, New Delhi,
dated 15.11.2007, directing (i) that the facility of monthly payment of excise
duty under Rule (1) of the Central Excise Rules, 2002 be withdrawn and
the appellants pay duty for cach consignment at the time of removal goods
with effect from 20.11.2007 to 19.2.2008 and (ii) that payment of excise
duty by utilization of cenvat credit under rule 3(4) of the Cenvat Credit

Rules, 2004 be stopped for the same period i.e. from 20.11.2007 to

19.2.2008.

2. Before approaching this Tribunal the appellant had moved the High
Court of Chattisgarh in Writ Petition (T) No.7084 of 2007 which was

disposed of on sth December 2007 observing that the appellants had an
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alternate remedy of appeal under Section 35B(1) (¢ \) of the Central Excise
Act, 1944. It appears from the said order that objection to the
mantainability of the writ petition was taken on behalf of the Union of India
on the ground that the appellant had an alternate remedy of appeal before

this Tribunal, and accordingly, the order was passed.

3.  When these appeals were taken up, it was submitted on behalf of the
Revenue that Section 35B(1)(c ) provides for appeal against an order passed
by the Central Board of Excise & Customs (or the Appellate Commissioner
of Central Excise) under Section 35, as it stood immediately before the
appointed day ie. 11.10.82. It was pointed out that earlier prior to
11.10.1982, appeals against the orders of the Collector of Central Excise lay
to the Central Board of Excise & Customs under Section 35 of the Act
which power came to vest in this Tribunal upon the constitution of the
Tribunal under Act 14 of 1980. Section 35B(1)( c), however, protected the
right of appeal against orders of the Central Board of Excise & Customs in
terms of the erstwhile provisions of Section 35 of the Act. The impugned
order of the Member not being an order under Section 35, the appeals
purportedly filed appeals under Section 35B(1)(c) of the Act are not
maintainable.

4. On behalf of the appellant; it was submitted that the appellant has
come to this Tribunal pursuant to the order of the High Court on objection
being taken on behalf of the Union of India and if the appellant is relegated
to the High Court again, on the ground that these appeals are not
mainfainable in this Tribunal, it would cause undue harassment. It was
stated that the impugned order is operative for the period upto 19.2.2008 i.e.

26 days and hence, if the appellant has to move the High Court again the
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5. We appreciate the fact that the appellant has filed these appeals in the
light of the order of the High Court on objection taken on behalf of the
Union of India. However, it is well settled that the objection or concessioﬁ,

if any, cannot confer Jurisdiction upon any Court or Tribuna]. Appeal is

merely because they have been filed against the order of the Member of the
Central Board of Excise and Customs. We find substance in the objection of
the learned Departmenta] Representative that the appeals filed under Section
35-B(1)(c ) are not maintainable.

4. The appeals are accordingly dismissed.

[Dictated and Pronounced in the open Court]

[Justice S.I\E. Jha]
President

[TK. Jayaraman]

Member (Technical)
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