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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, NEW DELHI

COURT NO. I

Excise Appeal No. 3983 of 2006

{Arising out of Order-in-Appeal No. 208-CE/BPL/2006 dated 10.10.2006 passed
by the Commissioner (Appeals), Customs & Central Excise, Bhopal)

For approval and signature

HON'BLE MR. S.S. KANG, VICE PRESIDENT >
HON'BLE MR. RAKESH KUMAR, MEMBER (TECHNICAL)

1. | Whether Press Reporters may be allowed to see the Order for

publication as per Rule 27 of the CESTAT (Procedure) Rules,
19827 Ho

2. | Whether it would be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative | fs0
report or not?

3. | Whether their Lordships wish to see the fair copy of the \pe
order?

4. | Whether order is to be circulated to the Departmental authorities. »

CCE, Bhopal Appellant

Vs.

M/s Parle Agro Pvt. Ltd. Respondent

Appearance:

Shri Deepak Garg, SDR - For appellant

Shri Balbir Singh, Shri H.G. Dharmadhikari, Advocates

For respondent

CORAM:
HON'BLE MR. S.S. KANG, VICE PRESIDENT
HON'BLE MR. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of Hearing: 18.3.08

Per S.S. Kang:

The Revenue filed this appeal against the order passed by

the Commissioner (Appeals) whereby Commissioner (Appeals)
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~ held that product Appy Fizz is classifiable under sub heading

No. 22029020 of Central Excise Tariff on the ground that the

product is fruit juice based drink.

2. The Revenue challenged the order on the ground that the
same is classifiable under sub-heading No. 22021010 of Central

Excise Tariff as aerated water.,

3. The contention of the Revenue is that the Commissioner
(Appeals) has ignored the chemical examiner’s report and
Ministry of Food and Processing Industries opinion and which
was on record and held in favour of the respondents. The
contention of the Revenue is that since the product in question
is aerated, therefore, is classifiable as flavoured aerated water.

The Revenue also relied upon the HSN Explanatory notes in

support of their claim.

4. The contention of the respondent is that as per the
certificate given by Ministry of Food and Processing Industries,

New Delhi the product in question contains 23% of apple juice.
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As the product in question ‘is juice based drink, therefore,

rightly classifiable under sub-heading No. 22029020 of the

Tariff.  The respondents also relied upon the chemical

examiner's report to submit that there are 13.7% by weight are
soluble solids in the product. The respondent also relied upon

the text to Prevention of Food Adulteration Rules 1955 to

. submit that fruit beverage or fruit drink must contain total

soluble solids not less than10%.

5. For ready reference relevant sub-heading is reproduced

below :-

2202 Waters, including mineral waters and aerated
waters, containing added sugar or other
sweetening matter or flavoured, and other non-
alcoholic beverages, not including fruit or
vegetable juices of Heading 2009.

2202 10 Waters, including mineral waters and aerated

waters, containing added sugar or other
sweetening matter or flavoured:

2202 10 10 Aerated waters
9902 10 20 Lemonade

2202 10 90 Other:




2202 90 Other:

2202 90 10 Soya milk drinks, whether or not sweetened or
flavoured

2202 90 20 Fruit pulp or fruit juice based drinks
220290 30 Beverages containing milk

2202 90 90 Other

6. The Revenue relied upon HSN Explanatory Notes of
! C\a\f"-\\g_i\

Chapter 22, “We find that our tariff is not fully allotred with the
HSN Expl i i

xplanatory Notes.” The HSN Explanatory Notices there

are two sub-headings under Heading No. 2202 _one is water

including mineral waters and aerated waters, containing added

)
sugar or other sweetening matter or flavoured and second is in

respect of others. Whereasl}:\(ﬁlentral Excise Tariff under Sub-
heading No. 2202 there are specific headings in respect of soya
milk, drinks etc. As per the Central Excise Tariff, the waters,
including mineral waters and aerated waters, containing added

sugar or other sweetening matter or flavoured are classifiable

under sub-heading No. 2202.10. The drinks based on fruit juice
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are specifically classifiable under ‘Heading No. 22029020 of the
Tariff. In the present case, there is no disputé regarding the
contents of the product. Revenue is not disputing the certificate
given by the Ministry of Food and Processing Industries, New
Delhi.rather they are relying it C@,n the ground of appealc,:qas per
the certificate, the product in question contains 23% of apple
juice. therefore, we find no infirmity in the impugned order.

The appeal is dismissed.

(Dictated & pronounced in open Court)

(S.S. KANG)
VICE PRESIDENT

(RAKESH KUMAR)
MEMBER (TECHNICAL)




