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as waste and scrap the appellant has availed cenvat credit before invoking
the provisions of rule 3(5A) of the Cenvat Credit Rules. In support of his
contentions, he also relied on thé decision of the Tribunal in the case of
K.M. Sugar Mills Ltd. Vs. CCE, Allahabad, reported in 2004(164) ELT
40 (Tri.-Del.).

4.  The learned DR submits that the appellant admittedly was in the
cenvat scheme and therefore it was presumed that they were availing cenvat
credit both for raw materials and capital goods. When they are claiming the
benefit by way exception to the provisions of rule 3(5A) of the Cenvat
Credit Rules, it is their responsibility to produce the documents to show that
they have not taken cenvat credit on these capital goods.

5.  We have carefully considered the submissions and glanced through
the voluminous records produced before us. We find the matter relates to
period prior to 1995 and that the department has merely gone on the
presumption that they ought to have availed cenvat credit on capital goods as
well. The appellant has also taken a rigid stand without making efforts to
produce the list of machinery taken over by the successor companies
whenever there was a change in the ownership of the company. Some of the
documents produced now have not been produced at earlier proceedings and
hence the factual position has not been correctly appreciated at the level of
the original authority and, therefore, we deemed proper to set aside the order
and remand the matter for de novo consideration keeping all issues open.
We direct the appellant to file written submissions along with evidence they
want to rely on within two months from the date of receipt of this order. The

original authority shall decide the matter expeditiously thereafter but within




two months after expiry of time given for filing written submissions. He
shall also give reasonable opportunity to the appellant before the matter is
decided. |

6. The appeal is allowed by way of remand on the above terms. Stay

petition is also disposed of.
[Dictated and pronounced in the open Court]

[Justice S.N. Jha]
President

[M. Veeraiyan|
Member(Technical)



