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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,

WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI
COURT —-1I

EXCISE APPEAL NO. 1943-1944 OF 2006

[Arising out of Order-in-appeals No. 11-12-CE/BPL/2006 dated
12.1.2006 passed by the Commissioner (Appeals), Customs & Central
Excise, Bhopal]

For approval and signature:

Hon’ble Mr. S.S. Kang, Vice President, ,
Hon’ble Mr. M. Veeraiyan, Member (Technical)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT i
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in SN
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of

the order? L
4. | Whether order is to be circulated to the .
Departmental authorities? &
CCE, Bhopal Appellant
Vs.
M/s. Som Distilleries Ltd.,
Shri Ravi Dang Respondents

Appearance:

Shri Shri V.K. Chaudhar, SDR for the appellants,
Shri AR.M. Rao & Shri R.K. Hasija, Advocates for the respondents

Coram:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. M. Veeraiyan, Member (Technical)




Date of Hearing: 29" February, 2008

g
a
FINAL ORDER NO. 245~ 7 & / date

Per S.S. Kang:

Revenue filed these appeals against common impugned whereby
demand and penalties are set aside.

2. Brief facts of the case are that the respondents are engaged in the
manufacture of Indian made foreign liquor for which respondents are
procuring molasses. Income-tax department searched office, residential
and factory premises of the respondents and certain documents were
recovered showing procurement of molasses by the respondents which
are not reflected in the statutory records. Relevant documents were
handed over to the Central Excise department and investigation was
conducted. During investigation it was found that the respondents
obtained molasses from various khandsari units which is not reflected in
the statutory record. Show cause notice was issued for demand of duty
on the quantity of molasses which were procured by the respondents but
not reflected in the statutory record as the buyer of molasses from
khandsari units are liable to pay duty.

3.  The adjudicating authority confirmed the duty and imposed
penalties. Commissioner (Appeals) in the impugned order accepted the
plea of the respondents that molasses was received in the factory,
however, as the same was not found of requisite quality thus not
accepted by the respondent and set aside the demand.

4.  The contention of the revenue is that as the respondents has
accepted the receipt of molasses in their factory, therefore, onus is on
the respondents to show use of the same. Plea of the respondents that

the same was received in the factory but as the same was not of the




requisite quality thus not accepted by the respondents is without any
evidence on record. There is no evidence by way of statement nor
documentary evidence that the factory of the respondents is having
facility to test molasses. There is also no evidence regarding return of
molasses from the factory. In these circumstances impugned order is
not sustainable.

5.  The respondents supported the order passed by the Commissioner
(Appeals).

6.  We find that in the present case demand is in respect of molasses
received in the factory which was not reflected in the statutory record.
The respondents admitted the receipt of molasses in the factory but
failed to show its utilization of the same and there is no evidence on
record to show return of the same from the factory as the same was not
of requisite quality. In these circumstances the matter requires re-
consideration. The impugned order is set aside and the matter is
remanded to the Commissioner (Appeals) to decide afresh after
affording reasonable opportunity of hearing to the respondents.

(Pronounced in the Open Court.)

(S$.8. KANG)
VICE PRFSIDNET

(M. VEERAIYAN)
MEMBER (TECHNICAL)

Dated 6™ May, 2008-05-06
RK




