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Per Archana Wadhwa:

Both the appeals are being disposéd of by a common order as they
arise out of the same impugned order passed by the Commissioner
(Appeals). We have heard Shri S.C. Kamra, learned Advocate for M/s
Daenyx International Pvt. Ltd. and nobody appeared on behalf M/s Philips
Electronics India Ltd.

2. As per facts on record, the appellant is engaged in the manufacture of
- colour television. Inasmuch as CTV is one of the specified items in terms of
Section 4A of the Central Excise Act, the appellants were clearing the same
on payment of duty, in terms of the said Section based upon MRP fixed on
the CTVs. The dispute in the present appeals relates to CTVs of a particular
model No.21HT 1532 manufactured by the appellants supplied to M/s
Philips Electronic India Ltd., Pune. The said particular brand of CTVs was
sold by M/s Philips Electronic India Ltd. only to hotel industry and not to
the open market for retail. As such, it is the Revenue’s case that no MRP
was required to be fixed on the CTVs in terms of the provisions Rule 34(a)
of Standard of Weights and Measures (Packaged Commodities) Rules, 1977.
Inasmuch as, no MRP was required to be declared because the goods
cannot be assessed under Section 4A of the Act and valuation under Section
4 is required to be resorted. Accordingly, after the initiation of proceedings
by way of issuance of show cause notice, the original adjudicating authority
confirmed the demand of duty of Rs.35,32,916/- against M/s Daeynx
International along with imposition of penalty of identical amount on the

first appellant and identical amount on M/s Philips Electronic India Ltd., the




3. After hearing both sides, we find that admittedly, CTV is one of the
specified items under Notification issued in terms of Section 4A of the Act.
Revenue has strongly relied upon the provisions of Rule 34(A) of Standard
of Weights and Measures (Packaged Commodities) Rules, 1977 which we
reproduce below:

“Rule 34, Exemption in respect of certain packages —

Nothing contained in these rules shall apply to any packages containing a
commodity if;

(b) the ching on the package unambiguously indicates that it has been

speciaily packed for the exclusive use of any industry as a raw material or

Jor the purpose of servicing any industry, mine or quarry.”
A reading of the above shows that if a package is marked
unambiguously indicating that the goods having specially packed for
the use of any industry, no MRP is required to be affixed. However, in
the present case , it is not the Revenue’s stand that CTVs being
manufactured by the first appellant and supplied to second appellant,
who in turn, have sold the same to hotel industry have been
specifically marked indicating that the same are packed for the
exclusive use of any industry. The Revenue ‘s case is based upon the
fact that a model No.21HT 1532 is meant for hotel industry only, as
clarified by the representative of M/s Philips Electronics India Ltd..
Be that it may be, the fact remains that there is no clearinz indication
&)’ﬂ any unambiguous term, on the package of the CTVs, indicating
that the goods have been specifically packed for the hotel. Such type

L Aezpect 9
of indication, we clearly come across, indi that goods

specifically packed for airlines and consumbtion of the air nascencera




Commodities) Rule is not in respect of packages , which may be
having some model number indicatin'g supply and use in a particular
industry but is in respect of goods which in unambiguous terms
indicates that the same have been manufactured for a specific
industry. Inasmuch as CTV’s manufactured by the appellant did not
specifically carry any marking to the effect that the same were
specifically manufactured for hotel industry, the provisions of Rule
34(a), referred supra, were not applicable to the same. As such,
fixation of MRP and clearance of goods on that basis and payment
of duty on the basis of MRP was in accordance with the provisions of
law.

4. We find support for our above view by the Tribunal decision in
the case of Philips Electronics (I) Ltd. — 2007 (215) ELT 49 ( Tri —
Mumbai). The Tribunal after taking note of the earlier decisions, has
held that supply of CTVs by M/s Philips to hotels meant for their
exclusive use are not covered by Rule 34(1)(a) of the Standard of
Weights and Measures (Packaged Commodities ) Rules, 1977
exempting theirfrom the goods packaging indicating special use by
any industry. Hence the duty payment under Section 4A was correct.
5, We find that for the said judgment was placed before the
Commissioner (Appeals), who has not considered the same in the
order passed by him. We also note that the earlier instructions by the
Board dated 28.2.2002 indicating to the contrary stands reversed by

the Board after the Hon’ble Supreme Court order in the case of




. scd/

ELT 327 (SC).
6.  In view of the foregoing discussion, we set aside the impugned
order and allow the appeals with consequential relief to the appellants.

(Pronounced in the open Court)

(Archand Wadhwa,
Member (Judicial)

(M. Veeraiyan)
Member (Technical)




