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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT -11

EXCISE APPEAL No. 2525 OF 2007

[Arising out of Order-in-Appeal No. 160 & 161/GRM/CE/IPR-1/2007
dated 7.6.2007 passed by the Commissioner (Appeals), Customs &
Central Excise, Jaipur]

For approval and signature:

Hon’ble Mr. S.S. Kang, Vice President, j o h
Hon’ble Mr. Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of
the order?

4, | Whether order is to be circulated to the Departmental
authorities?

M/s. Subhash Udyog Appellants
Vs.

CCE, Jaipur Respondent

Appearance:

Shri Alok Kothari, Advocate for the appellants,
Shri Sanjay Kumar, Departmental Representative, for the respondent

Coram:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Techncial)




Date of Hearing: 10" April, 2008

FINAL ORDER NO.  S© S| 2so8-4x dated

Per S.S. Kang:

Heard both sides.
2. Appellants filed this appeal against the impugned order whereby

abatement claimiéiezl by the appellants in respect of Rajasthan Sales Tax
was disallowed and ordered to be added to the assessable value of the
goods on the ground that the appellants were entitled for abatement only to
net amount of sales tax paid by them and not in respect of
exemption/rebate in respect of sales tax.

3. Contention of the appellants is that in Rajasthan assessee is entitled
for set off in respect of sales tax paid on the goods purchased by him and
there is no exemption or rebate in respect of sales tax during the relevant
period. The appellants relied upon the assessment order passed by the sale
tax authorities wherein set off in respect of sales tax paid on the raw
material was allowed. The appellants also relied upon the Board’s
Circular No. 2/94-Cx dated 11.1.94 and 671/62/2002 dated 9.10.2002
whereby it has been clarified that set-off scheme of sales tax does not
change the rate of sales tax payable/chargeable on the finished goods, and
the set-off is not to be taken into account for calculating the amount of

sales tax permissible as abatement for atriving at the assessable value u/s.

4 of the Central Excise Act. Contention is that, in view of the above
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circular )quantum of set-off which was in respect of sales tax cannot be
added to the assessable value of the goods.

4 Revenue’s contention is that, as the appellants had not paid the
actual amount of sales tax regarding which they claimed abatement,
therefore, only the net amount of sales tax after deducting set-off amount
is admissible for abatement from the assessable value of the goods.
Revenue also relied upon the decision of the Tribunal in the case of
Andhra Oxygen Pvt. Ltd. Vs. CCE, Vishakhapatnam, reported in 2003
(156) ELT 283 (Tri.-Kolkata).

5 We find that in the case of Andhra Oxygen Pvt. Ltd. (supra) relied
upon by the Revenue the assessee was collecting sales tax from their
buyers but not paying to the df;;;,;:t\ment as the same was exempted. In
such a situation Tribunal held that abatement in respect of sales tax is not
available to the manufacturer. Facts of the present case are different. In
the present case revenue is only allowing abatement to the net amount of
sales tax paid by the appellants and not taking into consideration of the
amount of set off Contention of the appellants is that under Rajasthan
Sales Tax Act the assessee is entitled for set-off in respect of sales tax paid
on purchase of raw material. We find that the Board has clarified in 3.~
circulars relied upon by the appellants that amount of sales tax will be
permissih& #8 deduction under Section 4 jfit}'lect as is equal to the

amount legally permissible under the local sales tax laws to be

charged/billed from the customer/buyer. Board clarified that set-off




scheme of sales tax does not change the rate of sales tax
payable/chargeable on the finished goods, the set-off is not to be taken into
account for calculating the amount of sales tax permissible as abatement
for arriving at the assessable value. In view of the above Board’s circulars
we find that demand is not sustainable, hence, set aside and the appeal is
allowed.

(Dictated & pronounced in the Open Court.)

/ Lk

(S.5. KANG)
VICE PRESIDENT

—\\,) o

(RAKESH KUMAR)
MEMBER (TECHNICAL)

Dated 11" April, 2008
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