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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R.K.Puram, New Delhi-110066

Court No.IlI
Date of hearing: 14.7.2008
- Central Excise Appeal No.4014 of 2004

Arising out of the order in appeal No.373-75/CE/CHD/JAL/04 dated 27.8.04
passed by the Commissioner (Appeals) , Central Excise, Jalandhar.

For Approval and Signature:

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)
Hon’ble Mr. M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the | No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 1982?

2 | Whether it should be released under Rule 27 of N .
CESTAT (Procedure) Rules, 1982 for publication in °
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen

the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities? |
Appellants Respondent
M/s International Tractors Ltd. VS. CCE,
Jalandhar
Appearance:

Shri Joy Kumar, Advocate for the appellant(s) and
Shri C.S. Rajput, Authorized Departmental Representative (DR) for the
Revenue

Coram: Hon’ble Mrs. Archana Wadhwa, Member (Judicial)
Hon’ble Mr. M, Veeraiyan, Member (Technical)
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" Per Archana Wadhwa:

After hearing both the sides duly represented by Shri Joy Kumar,
learned Advocate appearing for the appellant and Shri C.S.Rajput, learned
DR al;pearing for the Revenue, we find that modvat credit stands denied to
the appéllants on two grounds. The first is that they have availed the same
even in respect of goods which were short-supplied by their suppliers and

paluteln ontre

1n respect -o?fredit notes Essued to them subsequently. The said demand of
modvat credit of Rs.2,19,006/- does not stand disputed by the learned
Advocate appearing for the appellant but submits that such short-receipt of
goods came to their notice subsequently and they have reversed the said
credit and is not disputing the same. Learned DR submits that such reversal
was done by the assessee on being pointed out by the Revenue , which calls
for imposition of penalty upon them.

In view of the above, we confirm the demand of duty of
Rs.2,19,006/-. Inasmuch as, admittedly, the said reversal was made by the
appellant on the intervention by the Revenue, we impose the penalty of
Rs.20,000/- on them for the said lapse.

2. The credit of around Rs.6.25 lakhs stands denied to the appellant on
the ground that though the duty was paid by the suppliers on the goods
inclusive of full packing of boxes, the fact remains that the same were
actually delivered in pallets and the appellants have been given the credit
notes in respect of deletion allowance. On the other hand, it 1s the appellant’s

contention that no refund of duty paid has been claimed by the suppliers of

the goods and irrespective of the fact that the value of the goods has gone

down on account of packing)m they have availed the credit o&actualz;/)ald
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by the supplier. It is well settled that thoesgh the credit of “duty paid” is
available and not the credit of duty' payable.'

3. We fully agree with the above contention of the learned Advocate.
Adtvnittedly, the duty paid at the supplier ‘s end stands availed as credit by

-

the assessee and the supplier has not sought reassessment at their end. The
\rcu_vfe; =
assessable value on account of packing cannot be gemied at the end of
receiver of the goods. As such, we do not find any justification for denying
the modvat credit on above count. We accordingly, set aside the
confirmation to the above extent and imposition of penalty except to the

extent of Rs.20,000/-. The appeal is disposed of in above terms.

(The operative part of the order was pronounced in the open Court)
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