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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R.K.Puram, New Delhi-110066

Court No.III

Daté‘of hearing: 10.7.2008
Date of pronouncement : .7.2008

Central Excise Appeal No.4731 of 2004

Arising out of the order in appeal No.467/CE/CHD/04 dated 30.6.04 passed
by the Commissioner (Appeals), C.Excise, Chandigarh.

For Approval and Signature:

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)
Hon’ble Mr. M. Veeraiyan, Member (Technical)
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Per Archana Wadhwa:

The short issue involved in the present appeal is as to whether
subsequent reduction in price of the goods, after the clearance of the same
would result in lowering the assessable value of the goods, thus making the
assessee entitled to refund claim. Both the authorities below have held that
such lowering of price subsequent to the clearance of the goods would not
result in any change in assessable value adopted at the time of clearance of
the goods. For the above proposition, reliance stands placed on the decision
of the Hon’ble Supreme Court in the case of MRF Ltd.vs C.C.E. - 1992 (97)
ELT 309 (SC) wherein it has been held that -

“ Fluctuation of prices subsequent to clearances of goods not to _effect

the liability of excise duty. Reduction in prices subsequent o the

clearances of goods on payment of duty for whatsoever reason not 1o

effect the liability for payment of excise duty.”
2. Learned Advocate Shri Joy Kumar appearing for the appeliant does
not dispute the above legal position but submits that refund in the present
case was originally granted and the present proceeding for recovery of the
same @s erroneously granted refund. By drawing our attention to the show
cause notice issued on 12.6.02, the learned Advocate submits that the only
ground for recovery of such erroneously granted refund was on account of

unjust enrichment. As such, submits the learned Advocate that both the

authorities below have travelled beyond the scope of the show cause notice,

inasmuch as, the dispute stands decided by them on merits and not on the

/)0)/

ground of unjust enrichment.




3. Having considered the above argument and after hearing the learned
SDR, we find that the dispute 1s in respect of the refund granted to the
appellant, which according to the Revenue, is erroneous. No doubt, the
ground adopted in the show cause notice for recovery of such erroncously
_ granted refund was unjust enrichment but nevertheless, the admissibility of
the refund on merit is required to be examined at the first instance. This 1s
what the lower authorities have done. If the refund is not admissible on
merits, the issue of unjust enrichment becomes futile. Learned Advocate has
not disputed the fact that the refund is not admissible on merits itself as per
the Apex Court decision in the case of MRF Ltd. (supra). The law of the
land as declared by the Apex Court is required to be applied to the facts of a
particular case. It is not a case where the show cause pertained to a different
issue and allegation, whereas the impugned order is passed in respect of
altogether different issue and allegation, in which case, it cannot be said that
the impugned orders have travelled beyond the show cause notice. The issue
in the show cause notice as also in the impugned order is the same, that is,
recovery of erroneously granted refund in which case, the law as declared in
MRF decision, stands correctly applied by the authorities below. We do not

find any merits in the appeal and accordingly reject the same.
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