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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
COURT NO.II

E/Appeal No.4615-16/ 04-DB(BR)

(Arising out of order in appeal No. 146-147/CE/04 dated 14.6.04 passed by
the Commissioner of Central Excise (Appeals), New Delhi)

For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member(Technical)
Hon’ble Mr.P.K. Das, Member(Judicial))

1. Whether Press reporters may be allowed to see the
order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not ?

3 Whether Their Lordships wish to see the fair copy
of the Order ?

4. Whether Order is to be circulated to the
Departmental authorities?

1.M/s HBD Packaging Pvt Ltd Appellant

2.Sh Neeraj Bhardgava, Director  (Rep. by Shri Manish Panda, Advocate)
Vs

CCE, Delhi Respondent

(Rep. by Shri S. Kumar, DR)

Coram: Hon’ble Mr. M. Veeraiyan, Member(Technical)
Hon’ble Mr P.K. Das, Member(Judicial)

Date of Hearing: 19.6.08

e Z)Q
F; ~N&-t_ OrderNo. S - 57 g/‘-——- /2008-8K(BR)

Per P.K. Das:
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Both the appeals are arising out of a common order and therefore, the
same are being taken up together for disposal.
2. The Appellant No.1 Company is engaged in the manufacture of
printed cartons (packing material), labels and leaflets etc. classifiable under
Chapter 48 of the Schedule to the Central Excise Tariff Act, 1985. The
Appellants were availing concessional rate of duty under Notification No.
12/02-CE dated 1.3.2002 on the clearance of labels. The conditions of the
said Notification are that no credit of the duty was paid on inputs or capital
goods exclusively used for the manufacture of these goods, has been taken
under Rule 3 of Rule 11 of Cenvat Credit Rules, 2002 and the duty is paid in
cash or through account current. It has been alleged in the show cause
notice that during the visit by the Central Excise officers on 18.12.2002, it
was found that the appellants were maintaining two sets of stock register for
the raw material i.e. one page for Cenvat raw material and the other for non-
cenvat raw material though the raw material of both the categories were
stacked together in the same store room. It has further been alleged that at
the time of clearance of labels, the appellants paid duty from Cenvat account
instead of PLA. The Adjudicating Authority denied the exemption benefit
wherein the goods were cleared on payment of duty through Cenvat account.
He confirmed the demand of duty of Rs. 2,29,647/- by calculating duty at
the rate of 16% Ad-Valorem (i.e. normal rate of duty) and penalty of equal
amount alongwith interest. He also imposed a penalty of equal amount of
duty under Rule 26 of Central excise Rules, 2002 on Shri Neeraj Bhargava,

Director appellant No.2 herein. The Commissioner (Appeals) uphe/ld the

Adjudication order.
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3. The learned Advocate on behalf of the appellants submits that

\ it is revealed from the record that the Appellant No.2 in his statement before
the Central Excise officers stated that they were paying duty at the rate of
4% from PLA but in some cases, inadvertently, they paid from Cenvat
account of Rs. 56,000/ approximately. He further submits that both the
authorities below erroneously proceeded that the appellants were not
maintaining separate records, which are contrary to show cause notice. He
relied upon the decision of the Tribunal in the case of Honda Siel Power
Products Ltd Vs CCE, Pondicherry reported in 2006 (206) ELT 808
(Tri.Del).

4. The learned DR reiterates the finding of the Commissioner (Appeals).
He submits that the appellant had not maintained records and inventories in
respect of inputs and capital goods. He further submits that admittedly the
appellant had not paid duty in cash or through account current. So, the
Adjudicating Authority rightly denied the exemption benefit and demanded
duty at the normal rate.

5. After hearing both the sides and on perusal of the record, we find from
the show cause notice that the appellants were maintaining input stock
register separately for Cenvatable and non-cenvatable account. It appears
from the said notice that the result of the physical stock taking revealed that
the stock of finished goods and raw materials physically found in the factory
premises was tallying with the quantity of the same as reflected in the stock
register maintained by them. So, the submission of the learned DR that the

appellants had not maintained the record of inventoriej, is without any

substance. On perusal of the impugned order, we find that Shri Sanjay




. Bhargava, Manager and authorized4signatory of the appellant company,
\\in his statement recorded before the Central Excise officers stated that by
mistake in some cases, they paid duty from Cenvat credit account. It was
also stated that it occurred inadvertently due to lack of knowledge. The
learned Advocate drew the attention of the Bench, the relevant portion of
Memo of Appeal wherein it is stated that appellant had sufficient balance
both in their PLA and Cenvat account and would have paid from PLA
instead of Cenvat account. We find that the appellants had sufficient
balance in their PLA and by mistake, they paid duty from Cenvat account.
Therefore, there is substantial compliance of the condition of the
Notification. The Tribunal in the case of Honda Siel Power Products Ltd
(supra) held that the summary of the debits made by the appellant during the
relevant period brings out that it is not a case where duty payment was made
from prohibited source, but errors were committed while making debits of
duty from current account and Cenvat credit. It has further been held that
there is no justification for denying the exemption when the errors were
made with regard to debits from the two accounts, all which is required is a
record of accounts. In the present case, we find that there was sufficient
balance in both accounts. It appears that the errors were committed while

making debits of duty from account current and cenvat account, exemption

benefit cannot be denied.

6. In view of the above discussion and respectfully following the

decision of the Tribunal in the case of Honda Siel Power Products Ltd

r
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. (supra), we find that the impugned orders are not sustainable.

»
Accordingly, the orders are set aside and the appeals are allowed with

consequential relief.

(Order dictated and pronounced in the open Court).

(M. Veeraiyan)
Member(Tech)

(P K. Das)
Member(Judl)
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