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Per M. Veeraiyan (for the Bench):

These three appeals are filed by the Department against the order of the
Commissioner (Appeals) No. 476-478-CE/IND/APPL-1/03 dated 28.8.03.
2. Heard learned DR. None appeared on behalf of the respondents.
3. The relevant facts, in brief, are as follows:-
a) The Central Excise Officers visited the premises of the appellant company
on 22.01.98 and found cxcess stock of 167 bags weighing 8.350 MT of cement;
they also found certain private records and computer floppies which reportedly
contained details of production, stock and clearance. Shri Nijamuddin E.
Indorewala in his statement dated 23.01.98 admitted having cleared some
unaccounted quantities of goods and agreed to pay the duty involved. However,
the statement was retracted by a letter dated 27.01.98.
b) After further investigation, a show cause notice was issued. The original
authority confiscated cement valued at Rs. 13.360/- but allowed the same on
payment of redemption fine of Rs. 2.500/-. He also demanded duty of Rs.
1130.484/- on 5652.450 of cement said to have been cleared during the period
from December 1995 to January 1998 and imposed equal penalty on the company.
Penalty of Rs. | lakh was imposed on Sh. Nijamuddin E. Indorewala and Rs.
50,000/- on Shri R.S. Pillai.
c) On appeal by the parties, the Commissioner (Appeals) vide his order dated
28.08.2003 allowed the appeals.
4. [ earned DR reiterated the findings and reasoning of the original authority.
He submitted that the Commissioner was wrong in relying on the retraction given
by Sh. Nijamuddin E. Indorewala. Commissioner ought to have relied on the

documentary evidence recovered during the investigation and confirmed the order

of the original authprity.




51  We have carefully considered the submissions by the learned DR and also
gone through the grounds of appeal. We have also perused the statement of Sh.
Nijamuddin E. Indorewala and also the retraction letter given by the company.

52  The relevant portion of the finding of the Commissioner (Appeals) are

reproduced.

~0%. As regards conclusion of Adjudicating Authority that
appellant has wilfully evaded payment of duty on 5652.450 MT of
cement cleared during the period 01.01.1997 to 21.01.1998 and
02.11.1996 and December 1995 totally amounting to Rs. 1 1,30,484/-
confirmed in the impugned order, I find that the department relied on
certain fax messages and statement of Sh. Nijamuddin E. Indorewala
which was retracted later on and not by any corroborative evidence
was proved the clandestine removal, the demand is not warranted
because as per settled legal position, no demand can be raised for
alleged removal of goods without any tangible/ corroborative
evidence. I also find that the statements recorded by the CE officers
were also retracted by them and the statements should have also
been proved with corroborative evidences. due to lack of following
corroborative evidences demand is not warranted as

1) Show cause notice had not been able to adduce any evidence
regarding the payment received by the appellants in respect of
quantities alleged to have been supplied.

i) No evidence has been adduced regarding payment made by
the buyers to the appellants. No corroborative evidence has been
adduced so as to establish transportation by way of lorry receipts,

octroi entry. payment made to transporter €tc.

iii)  No evidence regarding receipt of raw material to produce the
alleged excess quantity has been shown.

iv) No evidence has been adduced in the show cause notice to
establish the disposal of cement received by the buyers™.

53 We find that demand has been raised relying on entries in computer floppy.
We have not been shown that the said evidence was placed before the concerned
official of the company for the purpose of enlisting their views/ defence. The
respondent submitted that some of the entries related to orders received by them
but not exccuted. The inference by the original authority that the unaccounted
stock was kept for clandestine removal is not supported by any tangible evidence.
Further. the crucial evidence namely the statement of Sh. Nijamuddin E.

Indorewala stands retracted. The other private records do not get corroborated by

any evidence i.e. from the buyers. The inference on clandestine removal has been
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based on scrutiny of the details gathered out of the floppy without testing the same
through the person who maintained the said records. Under these circumstances,
no valid grounds have been made out for interfering with the order of the
Commissioner (Appeals).

6. Therefore. the appeals by the Department are rejected.

(Operative part of the order was pronounced in the open Court on 18.07.2008)

[ArthagaWadhwal
Member [Judicial]

[M. Veeraiyan|]
Member [Technical]




