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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. I
Excise Appeal No. 5517 of 2004

[Arising out of the Order-in-Original No. 21 to 23/RH/Ad)./
7004 dated 20/08/2004 passed by The Commissioner Central
Excise, Delhi -1V, Faridabad. ]

For Approval and signature : .

Hon’ble Shri S.S. Kang, Vice President .

Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 10827

7 Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3 Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

M/s Elofic Industries Limited Appellant
Versus

CCE, Faridabad Respondent

Appearance

S/Shri B.L. Narishmen and Munish Kumar, Advocates — for
the appellant.

Shri B.S. Suhag, Authorized Representative (DR) — for the
Respondent.




CORAM:Hon’ble Shri S.S. Kang, Vice President
Hon’ble Sh. Rakesh Kumar, Member (Technical)

DATE OF HEARING : 08/09/2008.

ﬁm@«L Order No. 7 ’L!L/ ¥ T 'O(Dated ;

Per. S.S. Kang :-

Heard both sides. Appellant filed this appeal against the
impugned order passed by the Commissioner of Central
Excise, whereby demand of Rs. 7,96,315/- was confirmed on
the ground that depot charges collected by the appellant from
the buyers are includable in the assessable value of the goods.
Penalties were also imposed. During argument, the appellant
are not contesting the demand on merit, the only contention of
appellant is that demand is time barred as the same was
confirmed after invoking extended period of limitation on the
ground of suppression. The show cause notice was issued on
13/04/2000 demanding duty for the period April 1995 to

December 1999,




2. The contention of the apﬁel]ant is that appellant filed
necessary declarationt:;fhich/:}iés been specifically mentioned
that appellant were collecting 2% on account of post
manufacture charges for freight, octroi, cartage and for the
maintenance of depot. Contention is as the appellant filed
necessary declaration by declaring that they are also
collecting charges for maintenance of depot, therefore, the
allegation that appellant suppressed the facts with intend to
evade payment of duty aré )not sustainable. The contention is
also that this fact was highlighted by the appellant in the
written submissions filed in continuation to reply to show
cause notice dated 28/11/01. This fact was specifically
mentioned in para 27 and also annexed the copy of the
declaration. In spite of this, the Commissioner of Central
Excise, while confirming the demand had not taken into

consideration the submission of the appellant on the time bar

aspect.

3. Contention of revenue is that appellant were clearing
their goods from their depots and they are charging the depot

expenses from the customers which are liable to be included




in the assessable value of the goods. On the time bar, the
e

contention is also that the declaration now relied upon in
1

respect of only one Ludhiana depot, whereas appellant were

clearing goods Qr’lt\"’the other depots also. In these

circumstances, the extended period is rightly invoked.

4. In reply, the contention of appellant is that in the year
1994, the appellant were clearing the goods only from
Ludhiana depot and subsequently they started the other depots
and the revenue was aware of the fact that appellant were

collecting some amount in respect of depot expenses.

5. In this case, appellant challenge the demand only on
limitation. Appellant filed necessary declaration which was to
the f;c\t ‘tilat appellant was charging depot expenses from their
customers. This fact was specifically mentioned in the written
submissions filed by the appellant with the copy of
declaration before the Adjudicating Authority. The
Commissioner of Central Excise had not gone into the aspect
of limitation as pleaded by the appellant. In these

circumstances, we find it is a fit case for re-consideration by

the Commissioner of Central Excise. In the impugned order is




set aside and matter is remanded to the Jurisdictional
Commissioner of Central Excise to decide the issue of
limitation after giving an opportunity of personal hearing to

appellant. Appeal is disposed of by way of remand.

(Dictated and pronounced in open court)

(S.éb.bf(-éng')
Vice President
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(hancon n_umar)
Member (Technical)
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