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" CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, COURT No.IlI

-

Excise Appeal Nos.3933-3934/2004-EX(BR)

(Arising out of order in appeal No.292-293(RM)CE/JPR.11/2004 dated
17.5.2004passed by the Commissioner (Appeals) Customs & Central
Excise, Jaipur)

For approval and signature:

Hon'ble Mrs. Archana Wadhwa, Member(Judicial) /
Hon’ble Mr. M. Veeraiyan, Member(Technical)
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1 | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules,
19827 ' N0

5 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative %

report or not?

3 | Whether Their Lordships wish to see the fair copy of the Qo

Order?
4 | Whether Order is to be circulated to the Departmental W
authorities? :
Commissioner of Central Excise, Jaipur-II Appellant
(Rep. by Shri S. Kumar, DR)
Vs
M/s Grasim Industries Respondent

(Rep. by Shri Ravi Raghavan, Advocate)

Coram: Hon’ble Mrs. Archana Wadhwa, Member(Judicial})
Hon’ble Mr. M. Veeraiyan, Member(Technical)
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Per M. Veeraiyan:

These two appeals by the Department arise out of common order in
appeal No.292-293(RM)/CE/JPR-I1/2004 dated 17.5.2004.
2. Heard both the sides.
3.1 The respondent manufactures cement. They have cleared various
types of waste and scrap i.e. machinery scrap, MS scrap, scrap of empty
drums, plastic scrap, electrical scrap, copper wire scrap, bearing scrap, cable
scrap, aluminium scrap, brass scrap, conveyor belt scrap, rubber scrap,
grinding media scrap, blow bar scrap, etc. during the period October, 1995
to July, 1999. Original Authofity confirmed the demand of duty of
Rs,10,81,736/-; impoéed equal penalty on the respondent under Section
1IAC; imposed a penalty of Rs.1 lakh on the respondent company under
Rule 173-Q; also imposed penalty of Rs.1 lakh on Shri P.K. Jain, Vice
President.
3.2 Commissioner (Apbeals) held that waste and scrap of metal which
has been generated as a result of dismantling of used capital goods, did not
arise out of process of manufacture and the same was not excisable and
hence set aside the demand to the extent of Rs.5,52,354/- relating to such
items. Consequently, he reduced the penalty under Section 11AC to

Rs.4,75,335/-. He set aside the penalty imposed under Rule 173-Q. He also

reduced thf: penalty imposed on shri B.K. Jain to Rs.45,000/-.




3.3 The Department is on appeal against the said order of the

Commissioner (Appeals).
4,  The learned DR reiterates the findings of the original authority and

seeks setting aside the order of the Commissioner (Appeals) and restoration

of the order of the original authority.

5. The learned Advocate supports the order of the Commissioner
(Appeals).
6. We have carefully considered the submissions from both sides. We

have also gone through the grounds of appeal. In the show cause notice, it
was alleged that the assessee had taken modvat credit on capital goods in
respect of a number of items and after use of such capital goods, these were
dismantled and sold as scrap. In terms of Rule 57-S (2)(c) the assessee was
required to pay the duty leviable on such waste and scrap. It was also
proposed that they were required to pay duty on waste of the
packages/containers iﬁ which modvatable inputs were received as per the
provisions of sub-rule 18(a) of Rule Sf-F of Central Excise Rules, 1944.

7. The original authority held that waste and scrap has been generated
at the workshop as well as in the plant during the course of repairing and
maintenance; and scrap has been generated out of capital goods on which
cenvat credit has been taken. Commissioner (Appeals) has held that there

was no positive evidence that credit has been availed by the respondents on

the Cap}tal Goqu dismantling of which resulted in waste and scrap and




therefore, held that the demand in this regard was unsustainable. The goods
have been cleared during the period August 1995 to July, 1999 and the same
relates to capital goods received during earlier period. The Commissioner’s
factual finding that there was no evidence about cenvat credit having been
taken on the capital goods has not been contested with any evidence. The
claim that they would qualify for waste and scrap as manufactured was not
correct. The ground was taken that dismantling of capital goods would be
the process amounting to manufacture and that a distinct commodity namely
waste and scrap came into existence. This i_s not acceptable. Therefore, the
Commissioner’s finding that the goods were not held as manufactured and
no duty was leviable canhot be faulted. The reduction of penalty in view of
the reduction in demand of duty on the above grounds is also justified.

8. In the light of the above, we hold that there is no ground for
interfering in the order of the Commissioner (Appeals) and therefore, the

appeals by the Department are rejected.

(Order pronounced in the Courton __ 2.6/ 27 0¥ )
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