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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT - 11

EXCISE APPEAL NO. 4473 OF 2004

[Arising out of Order-in-Appeal No. 80-81-CE/DLH/2004 dated
25.04.2004 passed by the Commissioner (Appeals-II), Central Excise,
Delhi-I, New Delhi]

For approval and signature:
Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to see the

order for publication as per Rule 27 of the CESTAT |

(Procedure) Rules, 19827 f
2. | Whether it would be released under Rule 27 of the

CESTAT (Procedure) Rules, 1982 for publication in

any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of
the order?

4. | Whether order is to be circulated to the \
Departmental authorities?

M/s. Pathick Engg. Works Appellants
Vs.

C.C.E., Delhi-I Respondent

Appearance:

Shri Naveen Mullik, Advocate for the appellants;
Shri B.S. Suhag, Departmental Representative, for the Revenue,

Coram:

Hon’ble Mr. §.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)




Date of Hearing: 7° August, 2008

i o (‘,
FINAL ORDER NO. A 5’) &S T* dated

Per S.S. Kang:

Heard both sides.

2. Appellants filed this appeal against the impugned order whereby
benefit of Modvat Credit was denied on the ground that the appellants
availed wrong credit on galvanized steel tube of below 1 mm thickness.
The case of the Revenue is that the appellants are engaged in supply of
poles to the Department of Telecommunication (DOT) and as per
contract poles should be manufactured out of sheets of 2 mm thickness
and sin/ce the poles supplied to the DOT are manufactured out of sheet
of lesser thickness Modvat credit was rightly denied.

3. Contention of the appellant is that inputs are covered under the
invoices showing payment of duty and the same amount of duty has
been taken as credit. The appellants relied upon the finding of the
adjudicating authority that the inputs on which credit has been availed
are used in the manufacture of Hamilton poles. The contention is that in
case where inputs are used in the manufacture of final product which
are cleared on payment of duty credit cannot be denied. The appellants

relied upon the decision of the Tribunal in the case of M/s. Gupta Metal

Industries vs. CCE vide Final Order No. 982/04 dated 17.09.2004.




4. Contention of the Revenue is that as per contract, entered with the
Department of Telecommunication, Hemilton poles which are to be
supplied by the appellants were to be made out of sheets of 2 mm
thickness and 2.5 mm thickness. Hamilton poles manufactured by the
appellants were accepted by the Department of Telecommunication.
Poles manufactured by the appellants are manufactured out of sheets of
2 mm thickness whereas the appellants availed credit of duty paid on
the sheets of 1.8 mm thickness which is not an input for the
manufacture of poles supplied to DOT. Therefore, credit was rightly
denied.
5. We find that the adjudicating authority in the adjudication order
gave finding of fact that the inputs in question are used in the
manufacture of final product which was cleared on payment of duty.
Only contention of the Revenue is that requirement of manufacture of
Hamilton pole is that the séme should be manufactured out of sheet/colil
of 2 mm thickness. We find that the Tribunal in the case of Gupta
Metal Industries (supra) where credit was denied on the same ground
held as under:-

“3.  The contention of the Revenue is that the sheets less than
1.8 mm are costlier than the sheets of 2 mm and 2.5 mm and as per the

specifications fixed by DOT only sheets of 2 mm and 2.5 mm are

required to be used in the manufacture of poles. Therefore, the sheets




on which the credit is taken are not capable of being used in the
manufacture of poles supplied to the DOT.

4.  We find that a manufacturer is entitled to take credit in
respect of inputs used in or in relation to the manufacture of final

Wiy

product. The sheets having thickness of 1.6 mm or less are used in the
manufacture of poles supplied to the DOT. This fact is admitted in the
adjudication order. In this situation, when the inputs are used in the
manufacture of final product, the benefit of Modvat credit in respect of
such inputs cannot be denied on the ground that these are costlier inputs
or are not as per the specification of DOT. The impugned order is set
aside and the appeal is allowed.”
In view of the above decision which is on the same issue the impugned

order is set aside and appeal is allowed.

(Dictated & pronounced in the Open Court.)

(S.S. KANG)
VICE PRESIDENT

(RAKESH KUMAR)
MEMBER (TECHNICAL)

Dated 8" August, 2008
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