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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi— 110 066
Principal Bench, New Delhi

COURT NO. 11
Excise Appeal No. 374-376 and 468 of 2007

[Arising out of the Order-in- Original No. 109-119/
Commissioner/Meerut-1/2006 dated 26/10/2006 passed by The
Commissioner, Customs & Central Excise, Meerut.]

For Approval and signature :
Hon’ble Shri S.S. Kang, Vice President
Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to sec:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or nct?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities?

M/s The Rishab Velveleen Limited & Ors. Appellant
Versus

CCE, Meerut Respondent

Appearance

S/Shri P.R. Mulick and Ravi Raghavan, Advocates — for the
appellant.

Shri H.K. Thakur, Authorized Representative (DR)- for the
Respondent.

CORAM : Hon’ble Shri S.S. Kang, Vice President
Hon’ble Sh. Rakesh Kumar, Member (Technical)




DATE OF HEARING : 14/08/2008.
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/[; AA-t~ Order No. b U Y- é Y Dated : -

Per. S.S. Kang :-

Heard both sides. The appellant filed this appeal against the
order passed by Commissjoner of Central Excise, whereby benefit
of Notification No. 50/03-C was denied on the ground that the
part of the factory is not on the specified areas covered as per the
Notification and the substantial expansion was not done on or
after 07/1/03 as the applicants started the €Xpansion programme
prior to 07/1/03, therefore are not entitled for the benefit of

Notification.

2. The contention of appellant is that impugned order is passed
€X-party. The appellant appeared before Commissioner of Central
Excise for personal hearing on 20/9/05, thereafter learned
Commissioner was transferred‘:new Commissioner of Central
Excise joined. The appellant received notice of hearing in the
month of August 2006 and the applicant asked for adjournment on
the ground that they are seeking opinion of Indian Institute of

Technology regarding specific expansion of their unit and the

opinion is awaited. In spite of this, the impugned order was passed




ex-party. Now, the appeliant received the opinion Qf Indian
Institute of Technology to the effect that the effective increase in
the installed capacity is 33% and increase in the production
capacity has been effective September 2003 based. The appellant
also submitted that the State Government has clarified that the
Khasra number on which the factory is situated are covered under
the Notification and to this effect a Notification No. 27/05 dated
19/05/05 was issued and this fact has not taken into consideration
while passing the impugned order, In these circumstances, as the
appellant undertakes substantial expansion which is not less than
25% of the installed capacity within the stipulated period and the
Khasra number on which the factory is situated are specified

under notification hence benefit was wrongly denied.

-

3. Contention of Revenue is that in spite of opportunities
granted to the appellant they had not appeared for personal
hearing, therefore, the impugned order was passed as per evidence
on record. The evidence on record shows that €Xpansion
programme started prior to 07/1/03 and some machines were also

received in the factory prior to this date. In these circumstances,

the impugned order was rightly passed.
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4. In this case, the benéﬁt of Notification No. 50/03-C was
denied. Applicants claimed the benefit clause Notification No.
50/03-CE which provides that the benefit of Notification shall
apply to the industrial units existing before 07/1/03 in the area
mentioned in Annexure I] of the notification, which have
undertaken substantial expansion by way of increase in installed
capacity by not less than 25% on or after seven day of January
2003 but have commenced commercial production from such
extended capacity not later than 3 1/03/07. Before the adjudicating
authority the applicants asked for adjournment on the ground that
they are seeking opinion from the Indian Institute of Technology.
The request of adjournment was denied, The opinion from Indian
Institute of Technology was received after passing of the
impugned order. As per the report of IIT, the effective increase in
the installed increase production is 33% and the increase in
production capacity has been effective post September 2003. The
contention of applicant is also that now the Government has
issued a Notification No. 27/05 dated 19/05/05 to the effects that
Khasra numbers on which factory has been situated are included
in the Annexure I of the Notification. In these circumstances, as

the IIT report is recejved after the passing of the impugned order

and the notification including the Khasra number in Annexure II




’ of the notification are not taken into consideration. In view of this,
we find the matter requires re-consideration by the Adjudicating
Authority. The impugned order is set aside and the matter is
remanded to the Jurisdictiona] Commissioner of Central Excise to
decide afresh after affording an opportunity of hearing to the

appellant. Appeals are disposed of by way of remand.

(Dictated and pronounced in open court)

(5.8. Kang)
Vice President

(Rakesh Kumar)
Member (Technical)
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